NEW SOURCE REVIEW (NSR) and the CLEAN COAL
POWER INITIATIVE (CCPI)

Summary

Changes which result in increases in emissions of air pollutants from existing industrial
facilities, such as power plants, can invoke stringent and costly new regulations. However,
it is not the intent of such requirements to present a barrier to the installation of
environmentally beneficial pollution control projects, or to projects demonstrating new
methods to burn coal cleanly under the DOE Clean Coal Technology Program. Special
provisions are included in the Clean Air Act and its implementing regulations to address
potential exemptions of such projects from new source review regulations. This paper
provides a general review of those provisions, and encourages project managers to
consult with state and federal permitting authorities to determine the applicability of such
exemptions to potential projects under the DOE Clean Coal Power Initiative.

Background

The Clean Air Act (CAA), as amended in 1990, includes provisions that require existing
sources in certain circumstances to obtain a permit prior to undertaking changes which
result in an increase in air pollutant emissions. In addition to the procedural aspects of
obtaining such a permit, if the changes are found to be a “modification” of the existing
source, then “new source” provisions would then apply. These provisions would include
a requirement to install “Best Available Control Technology” for all air pollutants, and a
requirement to conduct an analysis of the ambient air quality impact of the facility,
including its compliance with ambient standards and Prevention of Significant Deterioration
(PSD) increments. Meeting such requirements can not only be costly but involve
procedural delays which could impact the viability of a demonstration project.

The CAA, and subsequent regulations codified in Title 40 of the Code of Federal
Regulations (CFR), provide limited exceptions from these federal permitting requirements
for demonstration projects conducted under DOE’s Clean Coal Technology Program
(CCTP). These rules are complex and often subject to interpretation. Moreover, it should
be noted that most construction and operating permits are issued by state agencies under
state legal authorities, and the states may choose to implement minimal federal
requirements, or to go beyond those requirements. Hence, any entity considering a project
should consult with both the federal EPA and the relevant state permitting authority prior
to making a decision to undertake a demonstration project.

This paper reviews the several provisions in federal law and regulation which relate
specifically to permitting CCTP demonstration projects. It is intended to provide a general
background on this complex issue, but not to be a definitive determination of the
applicability of these rules to any particular project. Project managers are strongly



encouraged to obtain their own legal counsel in evaluating the applicability of permit
requirements to a specific situation.

The provisions reviewed below are found in the Clean Air Act, and in Parts 51, 52, and 60
of Title 40 of the CFR.

Clean Air Act Provisions

The CAA generally requires new sources and modifications of existing sources to be
permitted, prior to construction or modification. Specific statutory provisions are excerpted
and included in Attachment 1 (key provisions are in italics). The definition of
“modification” is of particular importance, and is further developed in the regulations under
CFR Title 40.

Clean Air Act Amendments of 1990

Section 415 of the 1990 CAA Amendments includes specific language which provides an
exemption for temporary CCTP projects from section 111 of the CAA (New Source
Performance Standards), part C (new source review under State Implementation Plans for
areas attaining ambient air quality standards), and part D (new source review under State
Implementation Plans for areas not attaining ambient air quality standards). Temporary
projects are those which operate for a period of less than 5 years. A constraint on this
exemption is that the facility must comply with the SIP and cannot cause exceedence of
a national ambient air quality standard. Section 415 is included in Attachment 2.

Section 415 also exempts permanent repowering projects from section 111 and the review
and permitting requirements of part C of the CAA (but not part D), for any pollutant which
will not undergo an increase in potential emissions pursuant to the project.

Provisions under Part 51 and 52

Part 51 of Title 40, Code of Federal Regulations, prescribes the rules for states to follow
in developing their plans to implement federal ambient air quality standards, including
permit requirements. Part 52 contains very similar provisions which would establish
federal rules to implement the ambient standards, should a state not adopt provisions
acceptable to U.S. EPA. Given the similarity in these regulations, only part 51 will be
discussed here. Selected provisions in 40CFR51 are included in Attachment 3. The entire
text of Title 40, presented by Part, is maintained on the Government Printing Office internet
website at: http://www.access.gpo.gov/cgi-bin/cfrassemble.cgi?title=200040

Many CCTP’s will be retrofit air pollution control projects, the purpose of which is to reduce
NOx, SO2, or mercury emissions. Pollution control projects are generally exempt from
federal new source review requirements under 40CFR51.166(b)(2)(iii)(h), as long as they
do not render the unit “less environmentally beneficial” and they meet certain other
requirements, such as compliance with the SIP, PSD increments, ambient air quality



standards, and visibility limitations. This provision is independent of the CCTP and applies
to any pollution control project at an existing electric utility steam generating unit.

Temporary CCTP’'s are generally exempt from new source review under
40CFR51.166(b)(2)(iii)(i), provided they comply with the SIP and do not create ambient air
quality standard attainment problems.

Permanent CCT repowering projects are exempt from new source review under
40CFR51.166(b)(2)(iii)(j), provided that they do not increase the unit's potential to emit any
regulated pollutant. These projects are also covered under the pollution control project
exemption, because they are included in the definition of a pollution control project under
40CFR51.166(b)(31).

Note that under Section 415 of the CAA Amendments of 1990, and under the Title 40
regulations adopted in July of 1992, CCT projects were defined as projects funded under
the $2.5 million DOE CCT program. This is relevant because the current Clean Coal
Power Initiative has a different appropriations source. Nevertheless, the report
language accompanying the CCPI funding appropriations specified that CCPI

projects were to be considered CCT projects for purposes of Parts 51, 52, and 60.
(Public Law 107-63).

Provisions in Part 60 — NSPS
Key provisions in part 60 for modifications are in 40CFR60.14, and include subsection:

() Permanent CCTP repowering projects are exempt from NSPS review, if the
repowering does not increase hourly emissions under specified conditions. It is not
clear if the exemption covers both modification and reconstruction provisions (see
discussion below), or just modification provisions.

and

(k) Temporary CCTP demonstration projects are exempt from NSPS if they comply with
the SIP and do not violate ambient air quality standards.

In addition to the traditional “modification” regulations, NSPS provisions include a
mechanism invoking permitting not found under the SIP regulations of parts 51 and 52.
This provision states, generally, that if a change at an existing major facility costs one-half
the cost of replacing the affected portion of the facililty (the components that lead to
emissions), then the change invokes NSPS requirements, even if emissions do not
increase. This issue would appear to be relevant only to CCT projects related to
repowering, as pollution control projects generally would not approach half the cost of a
replacement facility. The provisions in Section 415 of the 1990 CAA Amendments would
appear to exempt CCT demonstration projects from all NSPS provisions.

Key Part 60 provisions are included in Attachment 4.



Attachment 1
Relevant CAA Provisions
1. General permitting requirement for State Implementation Plans:

Sec. 110. (a)(1) Each State shall, after reasonable notice and
public hearings, adopt and submit to the Administrator, within 3
years (or such shorter period as the Administrator may prescribe)
after the promulgation of a national primary ambient air quality
standard (or any revision thereof) under section 109 for any air
pollutant, a plan which provides for implementation, maintenance,
and enforcement of such primary standard in each air quality
control region (or portion thereof) within such State. In
addition, such State shall adopt and submit to the Administrator
(either as a part of a plan submitted under the preceding
sentence or separately) within 3 years (or such shorter period as
the Administrator may prescribe) after the promulgation of a
national ambient air quality secondary standard (or revision
thereof), a plan which provides for implementation, maintenance,
and enforcement of such secondary standard in each air quality
control region (or portion thereof) within such State. Unless a
separate public hearing is provided, each State shall consider
its plan implementing such secondary standard at the hearing
required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this
Act shall be adopted by the State after reasonable notice and
public hearing. Each such plan shall -

(A) include enforceable emission limitations and other
control measures, means, ortechniques (including economic
incentives such as fees, marketable permits, and auctions of
emissions rights), as well as schedules and timetables for
compliance, as may be necessary or appropriate to meet the
applicable requirements of this Act;

(B) provide for establishment and operation of appropriate
devices, methods, systems, and procedures necessary to -

() monitor, compile, and analyze data on ambient air
quality, and
(i) upon request, make such data available to the

Administrator;

(C) include a program to provide for the enforcement of the
measures described in subparagraph (A), and regulation of the
modification and construction of any stationary source within
the areas covered by the plan as necessary to assure that



national ambient air quality standards are achieved, including
a permit program as required in parts C and D;

DEFINITIONS
Sec. 171. For the purpose of this part -

*kkkkk

(4) The terms "modifications” and "modified" mean the same
as the term "modification" as used in section 111(a)(4) of this
Act.

2. NSPS requirements and definitions

Sec. 111. (a) For purposes of this section:

*kkkk

(2) The term "new source" means any stationary source, the
construction or modification of which is commenced after the
publication of regulations (or, if earlier, proposed regula-
tions) prescribing a standard of performance under this
section which will be applicable to such source.

(3) The term "stationary source"” means any building,
structure, facility, or installation which emits or may emit
any air pollutant. Nothing in title Il of this Act relating
to nonroad engines shall be construed to apply to stationary
internal combustion engines.

(4) The term "modification” means any physical change in,
or change in the method of operation of, a stationary source
which increases the amount of any air pollutant emitted by
such source or which results in the emission of any air
pollutant not previously emitted.

3. Hazardous pollutant permitting requirements
SEC. 112. HAZARDOUS AIR POLLUTANTS.

(a) Definitions. - For purposes of this section, except
subsection (r) -

*kkkk

(4) New source. - The term "new source" means a stationary
source the construction or reconstruction of which is commenced
after the Administrator first proposes regulations under this



section establishing an emission standard applicable to such
source.

(5) Modification. - The term "modification" means any
physical change in, or change in the method of operation of, a
major source which increases the actual emissions of any
hazardous air pollutant emitted by such source by more than a
de minimis amount or which results in the emission of any
hazardous air pollutant not previously emitted by more than a
de minimis amount.

*kkkk

(g) Modifications.-

*kkkk

(2) Construction, reconstruction and modifications.-

(A) After the effective date of a permit program under
title V in any State, no person may modify a major source of
hazardous air pollutants in such State, unless the Adminis-
trator (or the State) determines that the maximum achievable
control technology emission limitation under this section
for existing sources will be met. Such determination shall
be made on a case-by-case basis where no applicable
emissions limitations have been established by the
Administrator.

(B) After the effective date of a permit program under
title V in any State, no person may construct or reconstruct
any major source of hazardous air pollutants, unless the
Administrator (or the State) determines that the maximum
achievable control technology emission limitation under this
section for new sources will be met. Such determination
shall be made on a case-by-case basis where no applicable
emission limitations have been established by the
Administrator.

(3) Procedures for modifications.- The Administrator (or
the State) shall establish reasonable procedures for assuring
that the requirements applying to modifications under this
section are reflected in the permit.



Attachment 2

Provisions in the CAA Amendments of 1990

1. Special provisions for CCTP demonstration units.

SEC. 415. CLEAN COAL TECHNOLOGY REGULATORY INCENTIVES.
"(a) Definition.-For purposes of this section, ‘clean coal
technology' means any technology, including technologies applied at
the precombustion, combustion, or post combustion stage, at a new or
existing facility which will achieve significant reductions in air
emissions of sulfur dioxide or oxides of nitrogen associated with the
utilization of coal in the generation of electricity, process steam,
or industrial products, which is not in widespread use as of the date
of enactment of this title.
"(b) Revised Regulations for Clean Coal Technology
Demonstrations.-

"(1) Applicability.-This subsection applies to physical or
operational changes to existing facilities for the sole purpose
of installation, operation, cessation, or removal of a temporary
or permanent clean coal technology demonstration project. For the
purposes of this section, a clean coal technology demonstration
project shall mean a project using funds appropriated under the
heading "Department of Energy-Clean Coal Technology', upto a
total amount of $2,500,000,000 for commercial demonstration of
clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least
20 percent of the total cost of the demonstration project.

"(2) Temporary projects.-Installation, operation, cessation, or
removal of a temporary clean coal technology demonstration
project that is operated for a period of five years or less, and
which complies with the State implementation plans for the State
in which the project is located and other requirements necessary
to attain and maintain the national ambient air quality standards
during and after the projectis terminated, shall not subject
such facility to the requirements of section 111 or part C or D
of title I.

"(3) Permanent projects.-For permanent clean coal technology
demonstration projects that constitute repowering as defined in
section 402(l) of this title, any qualifying project shall not be
subject to standards of performance under section 111 or to the
review and permitting requirements of part C for any pollutant



the potential emissions of which will not increase as a result of
the demonstration project.

"(4) EPA regulations.-Not later than 12 months after the date
of enactment, the Administrator shall promulgate regulations or
interpretive rulings to revise requirements under section 111 and
parts C and D, as appropriate, to facilitate projects consistent
in this subsection. With respect to parts C and D, such
regulations or rulings shall apply to all areas in which EPA is
the permitting authority. In those instances in which the State
is the permitting authority under part C or D, any State may
adopt and submit to the Administrator for approval revisions to
its implementation plan to apply the regulations or rulings
promulgated under this subsection.

2. Definition of repowering:

"SEC. 402. DEFINITIONS.
"As used in this title:

*kkkk

"(12) The term ‘repowering' means replacement of an existing
coal-fired boiler with one of the following clean coal
technologies: atmospheric or pressurized fluidized bed
combustion, integrated gasification combined cycle,
magnetohydrodynamics, direct and indirect coal-fired turbines,
integrated gasification fuel cells, or as determined by the
Administrator, in consultation with the Secretary of Energy, a
derivative of one or more of these technologies, and any other
technology capable of controlling multiple combustion emissions
simultaneously with improved boiler or generation efficiency and
with significantly greater waste reduction relative to the
performance of technology in widespread commercial use as of the
date of enactment of the Clean Air Act Amendments of 1990.
Notwithstanding the provisions of section 409(a), for the purpose
of this title, the term ‘repowering' shall also include any oil
and/or gas-fired unit which has been awarded clean coal
technology demonstration funding as of January 1, 1991, by the
Department of Energy.



Attachment 3

Part 51 Regulations for CCTP Demonstrations

[Code of Federal Regulations]

[Title 40, Volume 2, Parts 50 to 51]

[Revised as of July 1, 2000]

From the U.S. Government Printing Office via GPO Access
[CITE: 40CFR51.165]

[Page 159-167]
TITLE 40--PROTECTION OF ENVIRONMENT
CHAPTER I--ENVIRONMENTAL PROTECTION AGENCY

PART 51--REQUIREMENTS FOR PREPARATION, ADOPTION, AND SUBMITTAL OF IMPLEMENTATION
PLANS--Table of Contents

Subpart I--Review of New Sources and Modifications
Sec. 51.165 Permit requirements.

(a) State Implementation Plan provisions satisfying sections
172(b)(6) and 173 of the Act shall meet the following conditions:

(1) All such plans shall use the specific definitions. Deviations
from the following wording will be approved only if the State
specifically demonstrates that the submitted definition is more
stringent, or at least as stringent, in all respects as the
corresponding definition below:

(i) Stationary source means any building, structure, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Act.

(i) Building, structure, facility, or installation means all of the
pollutant-emitting activities which belong to the same industrial
grouping, are located on one or more contiguous or adjacent properties,
and are under the control of the same person (or persons under common
control) except the activities of any vessel. Pollutant-emitting
activities shall be considered as part of the same industrial grouping
if they belong to the same Major Group (i.e., which have the same two-
digit code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (U.S. Government
Printing Office stock numbers 4101-0065 and 003-005-00176-0,
respectively).

(ii) Potential to emit means the maximum capacity of a stationary
source to emit a pollutant under its physical and operational design.
Any physical or operational limitation on the capacity of the source to
emit a pollutant, including air pollution control equipment and
restrictions on hours of operation or on the type or amount of material
combusted, stored, or processed, shall be treated as part of its design
only if the limitation or the effect it would have on emissions is
federally enforceable. Secondary emissions do not count in determining the
potential to emit of a stationary source.

(iv)(A) Major stationary source means:



(1) Any stationary source of air pollutants which emits, or has the
potential to emit 100 tons per year or more of any pollutant subject to
regulation under the Act, or

(2) Any physical change that would occur at a stationary source not
qualifying under paragraph (a)(1)(iv)(A)(1) as a major stationary
source, if the change would constitute a major stationary source by
itself.

(B) A major stationary source that is major for volatile organic
compounds shall be considered major for ozone

(C) The fugitive emissions of a stationary source shall not be
included in determining for any of the purposes of this paragraph
whether it is a major stationary source, unless the source belongs to
one of the following categories of stationary sources:

(1) Coal cleaning plants (with thermal dryers);

(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction plants;

(7) Primary copper smelters;

(8) Municipal incinerators capable of charging more than 250 tons of
refuse per day;

(9) Hydrofluoric, sulfuric, or nitric acid plants;

(10) Petroleum refineries;

(11) Lime plants;

(12) Phosphate rock processing plants;

(13) Coke oven batteries;

(14) Sulfur recovery plants;

(15) Carbon black plants (furnace process);

(16) Primary lead smelters;

(17) Fuel conversion plants;

(18) Sintering plants;

(19) Secondary metal production plants;

(20) Chemical process plants;

(21) Fossil-fuel boilers (or combination thereof) totaling more than
250 million British thermal units per hour heat input;

(22) Petroleum storage and transfer units with a total storage
capacity exceeding 300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric plants of more than 250
million British thermal units per hour heat input; and

(27) Any other stationary source category which, as of August 7,
1980, is being regulated under section 111 or 112 of the Act.

(V)(A) Major modification means any physical change in or change in
the method of operation of a major stationary source that would result
in a significant net emissions increase of any pollutant subject to
regulation under the Act.

(B) Any net emissions increase that is considered significant for
volatile organic compounds shall be considered significant for ozone.

(C) A physical change or change in the method of operation shall not
include:

(1) Routine maintenance, repair and replacement;

(2) Use of an alternative fuel or raw material by reason of an order
under sections 2 (a) and (b) of the Energy Supply and Environmental



Coordination Act of 1974 (or any superseding legislation) or by reason
of a natural gas curtailment plan pursuant to the Federal Power Act;

(3) Use of an alternative fuel by reason of an order or rule section
125 of the Act;

(4) Use of an alternative fuel at a steam generating unit to the
extent that the fuel is generated from municipal solid waste;

(5) Use of an alternative fuel or raw material by a stationary
source which;

(i) The source was capable of accommodating before December 21,
1976, unless such change would be prohibited under any federally
enforceable permit condition which was established after December 12,
1976 pursuant to 40 CFR 52.21 or under regulations approved pursuant to
40 CFR subpart | or Sec. 51.166, or

(i) The source is approved to use under any permit issued under
regulations approved pursuant to this section;

(6) An increase in the hours of operation or in the production rate,
unless such change is prohibited under any federally enforceable permit
condition which was established after December 21, 1976 pursuant to 40
CFR 52.21 or regulations approved pursuant to 40 CFR part 51 subpart |
or 40 CFR 51.166.

(7) Any change in ownership at a stationary source.

(8) The addition, replacement or use of a pollution control project
at an existing electric utility steam generating unit, unless the
reviewing authority determines that such addition, replacement, or use
renders the unit less environmentally beneficial, or except:

(i) When the reviewing authority has reason to believe that the
pollution control project would result in a significant net increase in
representative actual annual emissions of any criteria pollutant over
levels used for that source in the most recent air quality impact
analysis in the area conducted for the purpose of title |, if any, and

(ii) The reviewing authority determines that the increase will cause
or contribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

(9) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project, provided that the
project complies with:

(i) The State Implementation Plan for the State in which the project
is located, and

(ii) Other requirements necessary to attain and maintain the
national ambient air quality standard during the project and after it is
terminated.

(vi)(A) Net emissions increase means the amount by which the sum of
the following exceeds zero:

(1) Any increase in actual emissions from a particular physical
change or change in the method of operation at a stationary source; and

(2) Any other increases and decreases in actual emissions at the
source that are contemporaneous with the particular change and are
otherwise creditable.

(B) An increase or decrease in actual emissions is contemporaneous
with the increase from the particular change only if it occurs before
the date that the increase from the particular change occurs;

(C) An increase or decrease in actual emissions is creditable only
if:

(1) It occurs within a reasonable period to be specified by the
reviewing authority; and



(2) The reviewing authority has not relied on it in issuing a permit
for the source under regulations approved pursuant to this section which
permit is in effect when the increase in actual emissions from the
particular change occurs.

(D) An increase in actual emissions is creditable only to the extent
that the new level of actual emissions exceeds the old level.

(E) A decrease in actual emissions is creditable only to the extent
that:

(1) The old level of actual emission or the old level of allowable
emissions whichever is lower, exceeds the new level of actual emissions;

(2) Itis federally enforceable at and after the time that actual
construction on the particular change begins; and

(3) The reviewing authority has not relied on it in issuing any
permit under regulations approved pursuant to 40 CFR part 51 subpart |
or the State has not relied on it in demonstrating attainment or
reasonable further progress;

(4) It has approximately the same qualitative significance for
public health and welfare as that attributed to the increase from the
particular change.

(F) An increase that results from a physical change at a source
occurs when the emissions unit on which construction occurred becomes
operational and begins to emit a particular pollutant. Any replacement
unit that requires shakedown becomes operational only after a reasonable
shakedown period, not to exceed 180 days.

(vii) Emissions unit means any part of a stationary source which
emits or would have the potential to emit any pollutant subject to
regulation under the the Act.

(viii) Secondary emissons means emissions which would occur as a
result of the construction or operation of a major stationary source or
major modification, but do not come from the
major stationary source or major modification itself. For the purpose of
this section, secondary emissions must be specific, well defined,
guantifiable, and impact the same general area as the stationary source
or modification which causes the secondary emissions. Secondary
emissions include emissions from any offsite support facility which
would not be constructed or increase its emissions except as a result of
the construction of operation of the major stationary source of major
modification. Secondary emissions do not include any emissions which
come directly from a mobile source such as emissions from the tailpipe
of a motor vehicle, from a train, or from a vessel.

(iX) Fugitive emissions means those emissions which could not
reasonably pass through a stack, chimney, vent or other functionally
equivalent opening.

(X) Significant means, in reference to a net emissions increase pr
the potential of a source to emit any of the following pollutions, as
rate of emissions that would equal or exceed any of the following rates:

Pollutant Emission Rate

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy



(xi) Allowable emissions means the emissions rate of a stationary
source calculated using the maximum rated capacity of the source (unless
the source is subject to federally enforceable limits which restrict the
operating rate, or hours of operation, or both) and the most stringent
of the following:

(A) The applicable standards set forth in 40 CFR part 60 or 61;

(B) Any applicable State Implementation Plan emissions limitation
including those with a future compliance date; or

(C) The emissions rate specified as a federally enforceable permit
condition, including those with a future compliance date.

(xii)(A) Actual emissions means the actual rate of emissions of a
pollutant from an emissions unit as determined in accordance with
paragraphs (a)(1)(xii) (B) through (D) of this section.

(B) In general, actual emissions as of a particular date shall equal
the average rate, in tons per year, at which the unit actually emitted
the pollutant during a two-year period which precedes the particular
date and which is representative of normal source operation. The
reviewing authority shall allow the use of a different time period upon
a determination that it is more representative of normal source
operation. Actual emissions shall be calculated using the unit's actual
operating hours, production rates, and types of materials processed,
stored, or combusted during the selected time period.

(C) The reviewing authority may presume that the source-specific
allowable emissions for the unit are equivalent to the actual emissions
of the unit.

(D) For any emissions unit (other than an electric utility steam
generating unit specified in paragraph (a)(1)(xii)(E) of this section)
which has not begun normal operations on the particular date, actual
emissions shall equal the potential to emit of the unit on that date.

(E) For an electric utility steam generating unit (other than a new
unit or the replacement of an existing unit) actual emissions of the
unit following the physical or operational change shall equal the
representative actual annual emissions of the unit, provided the source
owner or operator maintains and submits to the reviewing authority, on
an annual basis for a period of 5 years from the date the unit resumes
regular operation, information demonstrating that the physical or
operational change did not result in an emissions increase. A longer
period, not to exceed 10 years, may be required by the reviewing
authority if it determines such a period to be more representative of
normal source post-change operations.

(xii)) Lowest achievable emission rate means, for any source, the
more stringent rate of emissions based on the following:

(A) The most stringent emissions limitation which is contained in
the implementation plan of any State for such class or category of
stationary
source, unless the owner or operator of the proposed stationary source
demonstrates that such limitations are not achievable; or

(B) The most stringent emissions limitation which is achieved in
practice by such class or category of stationary sources. This
limitation, when applied to a modification, means the lowest achievable
emissions rate for the new or modified emissions units within or
stationary source. In no event shall the application of the term permit
a proposed new or modified stationary source to emit any pollutant in
excess of the amount allowable under an applicable new source standard
of performance.



(xiv) Federally enforceable means all limitations and conditions
which are enforceable by the Administrator, including those requirements
developed pursuant to 40 CFR parts 60 and 61, requirements within any
applicable State implementation plan, any permit requirements
established pursuant to 40 CFR 52.21 or under regulations approved
pursuant to 40 CFR part 51, subpart I, including operating permits
issued under an EPA-approved program that is incorporated into the State
implementation plan and expressly requires adherence to any permit
issued under such program.

(xv) Begin actual construction means in general, initiation of
physical on-site construction activities on an emissions unit which are
of a permanent nature. Such activities include, but are not limited to,
installation of building supports and foundations, laying of underground
pipework, and construction of permanent storage structures. With respect
to a change in method of operating this term refers to those on-site
activities other than preparatory activities which mark the initiation
of the change.

(xvi) Commence as applied to construction of a major stationary
source or major modification means that the owner or operator has all
necessary preconstruction approvals or permits and either has:

(A) Begun, or caused to begin, a continuous program of actual on-
site construction of the source, to be completed within a reasonable
time; or

(B) Entered into binding agreements or contractual obligations,
which cannot be canceled or modified without substantial loss to the
owner or operator, to undertake a program of actual construction of the
source to be completed within a reasonable time.

(xvii) Necessary preconstruction approvals or permits means those
Federal air quality control laws and regulations and those air quality
control laws and regulations which are part of the applicable State
Implementation Plan.

(xviii) Construction means any physical change or change in the
method of operation (including fabrication, erection, installation,
demolition, or modification of an emissions unit) which would result in
a change in actual emissions.

(xix)Volatile organic compounds (VOC) is as defined in
Sec. 51.100(s) of this part.

(xx) Electric utility steam generating unit means any steam electric
generating unit that is constructed for the purpose of supplying more
than one-third of its potential electric output capacity and more than
25 MW electrical output to any utility power distribution system for
sale. Any steam supplied to a steam distribution system for the purpose
of providing steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.

(xxi) Representative actual annual emissions means the average rate,
in tons per year, at which the source is projected to emit a pollutant
for the two-year period after a physical change or change in the method
of operation of a unit, (or a different consecutive two-year period
within 10 years after that change, where the reviewing authority
determines that such period is more representative of source
operations), considering the effect any such change will have on
increasing or decreasing the hourly emissions rate and on projected
capacity utilization. In projecting future emissions the reviewing
authority shall:



(A) Consider all relevant information, including but not limited to,
historical operational data, the company's own representations, filings
with the
State or Federal regulatory authorities, and compliance plans under
title IV of the Clean Air Act; and

(B) Exclude, in calculating any increase in emissions that results
from the particular physical change or change in the method of operation
at an electric utility steam generating unit, that portion of the unit's
emissions following the change that could have been accommodated during
the representative baseline period and is attributable to an increase in
projected capacity utilization at the unit that is unrelated to the
particular change, including any increased utilization due to the rate
of electricity demand growth for the utility system as a whole.

(xxii) Temporary clean coal technology demonstration project means a
clean coal technology demonstration project that is operated for a
period of 5 years or less, and which complies with the State
Implementation Plan for the State in which the project is located and
other requirements necessary to attain and maintain the national ambient
air quality standards during the project and after it is terminated.

(xxiii) Clean coal technology means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will achieve
significant reductions in air emissions of sulfur dioxide or oxides of
nitrogen associated with the utilization of coal in the generation of
electricity, or process steam which was not in widespread use as of
November 15, 1990.

(xxiv) Clean coal technology demonstration project means a project
using funds appropriated under the heading ~"Department of Energy-Clean
Coal Technology," up to a total amount of $2,500,000,000 for commercial
demonstration of clean coal technology, or similar projects funded
through appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least 20
percent of the total cost of the demonstration project.

(xxv) Pollution control project means any activity or project at an
existing electric utility steam generating unit for purposes of reducing
emissions from such unit. Such activities or projects are limited to:

(A) The installation of conventional or innovative pollution control
technology, including but not limited to advanced flue gas
desulfurization, sorbent injection for sulfur dioxide and nitrogen
oxides controls and electrostatic precipitators;

(B) An activity or project to accommodate switching to a fuel which
is less polluting than the fuel used prior to the activity or project,
including, but not limited to natural gas or coal reburning, or the
cofiring of natural gas and other fuels for the purpose of controlling
emissions;

(C) A permanent clean coal technology demonstration project
conducted under title Il, sec. 101(d) of the Further Continuing
Appropriations Act of 1985 (sec. 5903(d) of title 42 of the United
States Code), or subsequent appropriations, up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal technology, or
similar projects funded through appropriations for the Environmental
Protection Agency; or

(D) A permanent clean coal technology demonstration project that
constitutes a repowering project.

(2) Each plan shall adopt a preconstruction review program to
satisfy the requirements of sections 172(b)(6) and 173 of the Act for



any area designated nonattainment for any national ambient air quality
standard under 40 CFR 81.300 et seq. Such a program shall apply to any
new major stationary source or major modification that is major for the
pollutant for which the area is designated nonattainment, if the

stationary source or modification would locate anywhere in the
designated nonattainment area.

(3)(i) Each plan shall provide that for sources and modifications
subject to any preconstruction review program adopted pursuant to this
subsection the baseline for determining credit for emissions reductions
is the emissions limit under the applicable State Implementation Plan in
effect at the time the application to construct is filed, except that
the offset baseline shall be the actual emissions of the source from
which offset credit is obtained where;

(A) The demonstration of reasonable further progress and attainment
of ambient air quality standards is based upon the actual emissions of
sources located within a designated nonattainment area for which the
preconstruction review program was adopted; or

(B) The applicable State Implementation Plan does not contain an
emissions limitation for that source or source category.

(i) The plan shall further provide that:

(A) Where the emissions limit under the applicable State
Implementation Plan allows greater emissions than the potential to emit
of the source, emissions offset credit will be allowed only for control
below this potential;

(B) For an existing fuel combustion source, credit shall be based on
the allowable emissions under the applicable State Implementation Plan
for the type of fuel being burned at the time the application to
construct is filed. If the existing source commits to switch to a
cleaner fuel at some future date, emissions offset credit based on the
allowable (or actual) emissions for the fuels involved is not
acceptable, unless the permit is conditioned to require the use of a
specified alternative control measure which would achieve the same
degree of emissions reduction should the source switch back to a dirtier
fuel at some later date. The reviewing authority should ensure that
adequate long-term supplies of the new fuel are available before
granting emissions offset credit for fuel switches,

(C)(1) Emissions reductions achieved by shutting down an existing
source or curtailing production or operating hours below baseline levels
may be generally credited if such reductions are permanent,
guantifiable, and federally enforceable, and if the area has an EPA-
approved attainment plan. In addition, the shutdown or curtailment is
creditable only if it occurred on or after the date specified for this
purpose in the plan, and if such date is on or after the date of the
most recent emissions inventory used in the plan's demonstration of
attainment. Where the plan does not specify a cutoff date for shutdown
credits, the date of the most recent emissions inventory or attainment
demonstration, as the case may be, shall apply. However, in no event may
credit be given for shutdowns which occurred prior to August 7, 1977.
For purposes of this paragraph, a permitting authority may choose to
consider a prior shutdown or curtailment to have occurred after the date
of its most recent emissions inventory, if the inventory explicitly
includes as current existing emissions the emissions from such
previously shutdown or curtailed sources.

(2) Such reductions may be credited in the absence of an approved
attainment demonstration only if the shutdown or curtailment occurred on
or after the date the new source permit application is filed, or, if the



applicant can establish that the proposed new source is a replacement
for the shutdown or curtailed source, and the cutoff date provisions of
Sec. 51.165(a)(3)(ii)(C)(1) are observed.

(D) No emissions credit may be allowed for replacing one hydrocarbon
compound with another of lesser reactivity, except for those compounds
listed in Table 1 of EPA's “"Recommended Policy on Control of Volatile
Organic Compounds" (42 FR 35314, July 8, 1977; (This document is also
available from Mr. Ted Creekmore, Office of Air Quality Planning and
Standards, (MD-15) Research Triangle Park, NC 27711.))

(E) All emission reductions claimed as offset credit shall be
federally enforceable;

(F) Procedures relating to the permissible location of offsetting
emissions shall be followed which are at least as stringent as those set
outin 40 CFR part 51 appendix S section IV.D.

(G) Credit for an emissions reduction can be claimed to the extent
that the reviewing authority has not relied on it in issuing any permit
under regulations approved pursuant to 40 CFR part 51 subpart | or the
State has not relied on it in demonstration attainment or reasonable
further progress.

(4) Each plan may provide that the provisions of this paragraph do
not apply to a source or modification that would be a major stationary
source or major modification only if fugitive emission to the extent
guantifiable are considered in calculating the potential to emit of the
stationary source or
modification and the source does not belong to any of the following
categories:

(i) Coal cleaning plants (with thermal dryers);

(i) Kraft pulp mills;

(ii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(vii) Municipal incinerators capable of charging more than 250 tons
of refuse per day;

(iX) Hydrofluoric, sulfuric, or citric acid plants;

(X) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers (or combination thereof) totaling more
than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total storage
capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric plants of more than 250
million British thermal units per hour heat input;



(xxvii) Any other stationary source category which, as of August 7,
1980, is being regulated under section 111 or 112 of the Act.

(5) Each plan shall include enforceable procedures to provide that:

(i) Approval to construct shall not relieve any owner or operator of
the responsibility to comply fully with applicable provision of the plan
and any other requirements under local, State or Federal law.

(i) At such time that a particular source or modification becomes a
major stationary source or major modification solely by virtue of a
relaxation in any enforcement limitation which was established after
August 7, 1980, on the capacity of the source or modification otherwise
to emit a pollutant, such as a restriction on hours of operation, then
the requirements of regulations approved pursuant to this section shall
apply to the source or maodification as though construction had not yet
commenced on the source or modification;

(b)(1) Each plan shall include a preconstruction review permit
program or its equivalent to satisfy the requirements of section
110(a)(2)(D)(i) of the Act for any new major stationary source or major
modification as defined in paragraphs (a)(1) (iv) and (v) of this
section. Such a program shall apply to any such source or modification
that would locate in any area designated as attainment or unclassifiable
for any national ambient air quality standard pursuant to section 107 of
the Act, when it would cause or contribute to a violation of any
national ambient air quality standard.

(2) A major source or major modification will be considered to cause
or contribute to a violation of a national ambient air quality standard
when such source or modification would, at a minimum, exceed the
following significance levels at any locality that does not or would not
meet the applicable national standard:

Averaging time (hours)

Pollutant Annual
24 8 3 1
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NO<INF>2</INF>.........c.ccvee. o 1.0 <greek-m>g/m\3\.. s e e
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(3) Such a program may include a provision which allows a proposed
major source or major modification subject to paragraph (b) of this
section to reduce the impact of its emissions upon air quality by
obtaining sufficient emission reductions to, at a minimum, compensate
for its adverse ambient impact where the major source or major
modification would otherwise cause or contribute to a violation of any
national ambient air quality standard. The plan shall require that, in
the absence of such emission reductions, the State or local agency shall
deny the proposed construction.

(4) The requirements of paragraph (b) of this section shall not
apply to a major stationary source or major modification with respect to
a particular pollutant if the owner or operator demonstrates that, as to
that pollutant, the source or modification is located in an area
designated as nonattainment pursuant to section 107 of the Act.
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Sec. 51.166 Prevention of significant deterioration of air quality.
(b) *k*

(2)(i) Major modification means any physical change in or change in
the method of operation of a major stationary source that would result
in a significant net emissions increase of any pollutant subject to
regulation under the Act.

(i) Any net emissions increase that is significant for volatile
organic compounds shall be considered significant for ozone.

(iii) A physical change or change in the method of operation shall
not include:

(a) Routine maintenance, repair, and replacement;

(b) Use of an alternative fuel or raw material by reason of any
order under
section 2 (a) and (b) of the Energy Supply and Environmental
Coordination Act of 1974 (or any superseding legislation) or by reason
of a natural gas curtailment plan pursuant to the Federal Power Act;

(c) Use of an alternative fuel by reason of an order or rule under
section 125 of the Act;

(d) Use of an alternative fuel at a steam generating unit to the
extent that the fuel is generated from municipal solid waste;

(e) Use of an alternative fuel or raw material by a stationary
source which:

(1) The source was capable of accommodating before January 6, 1975,
unless such change would be prohibited under any federally enforceable
permit condition which was established after January 6, 1975 pursuant to
40 CFR 52.21 or under regulations approved pursuant to 40 CFR subpart |
or Sec. 51.166; or



(2) The source is approved to use under any permit issued under 40
CFR 52.21 or under regulations approved pursuant to 40 CFR 51.166;

(f) An increase in the hours of operation or in the production rate,
unless such change would be prohibited under any federally enforceable
permit condition which was established after January 6, 1975, pursuant
to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR subpart
| or Sec. 51.166.

(g) Any change in ownership at a stationary source.

(h) The addition, replacement or use of a pollution control project
at an existing electric utility steam generating unit, unless the
Administrator determines that such addition, replacement, or use renders
the unit less environmentally beneficial, or except:

(1) When the reviewing authority has reason to believe that the
pollution control project would result in a significant net increase in
representative actual annual emissions of any criteria pollutant over
levels used for that source in the most recent air quality impact
analysis in the area conducted for the purpose of title |, if any, and

(2) The reviewing authority determines that the increase will cause
or contribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

(i) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project, provided that the
project complies with:

(1) The State implementation plan for the State in which the project
is located; and

(2) Other requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

() The installation or operation of a permanent clean coal
technology demonstration project that constitutes repowering, provided
that the project does not result in an increase in the potential to emit
of any regulated pollutant emitted by the unit. This exemption shall
apply on a pollutant-by-pollutant basis.

(K) The reactivation of a very clean coal-fired electric utility
steam generating unit.

*kk

(21)(i) Actual emissions means the actual rate of emissions of a
pollutant from an emissions unit, as determined in accordance with
paragraphs (b)(21) (ii) through (iv) of this section.

(i) In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit actually
emitted the pollutant during a two-year period which precedes the
particular date and which is representative of normal source operation.
The reviewing authority may allow the use of a different time period
upon a determination that it is more representative of normal source
operation. Actual emissions shall be calculated using the unit's actual
operating hours, production rates, and types of materials processed,
stored, or combusted during the selected time period.

(iii) The reviewing authority may presume that source-specific
allowable emissions for the unit are equivalent to the actual emissions
of the unit.

(iv) For any emissions unit (other than an electric utility steam
generating unit specified in paragraph (b)(21)(v) of this section) which



has not begun normal operations on the particular date, actual emissions
shall equal the potential to emit of the unit on that date.

(v) For an electric utility steam generating unit (other than a new
unit or the replacement of an existing unit) actual emissions of the
unit following the physical or operational change shall equal the
representative actual annual emissions of the unit following the
physical or operational change, provided the source owner or operator
maintains and submits to the reviewing authority, on an annual basis for
a period of 5 years from the date the unit resumes regular operation,
information demonstrating that the physical or operational change did
not result in an emissions increase. A longer period, not to exceed 10
years, may be required by the reviewing authority if it determines such
a period to be more representative of normal source post-change
operations.

*kk

(30) Electric utility steam generating unit means any steam electric
generating unit that is constructed for the purpose of supplying more
than one-third of its potential electric output capacity and more than
25 MW electrical output to any utility power distribution system for
sale. Any steam supplied to a steam distribution system for the purpose
of providing steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.

(31) Pollution control project means any activity or project
undertaken at an existing electric utility steam generating unit for
purposes of reducing emissions from such unit. Such activities or
projects are limited to:

(i) The installation of conventional or innovative pollution control
technology, including but not limited to advanced flue gas
desulfurization, sorbent injection for sulfur dioxide and nitrogen
oxides controls and electrostatic precipitators;

(if) An activity or project to accommodate switching to a fuel which
is less polluting than the fuel used prior to the activity or project,
including but not limited to natural gas or coal re-burning, or the co-
firing of natural gas and other fuels for the purpose of controlling
emissions;

(iii) A permanent clean coal technology demonstration project
conducted under title Il, section 101(d) of the Further Continuing
Appropriations Act of 1985 (section 5903(d) of title 42 of the United
States Code), or subsequent appropriations, up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal technology, or
similar projects funded through appropriations for the Environmental
Protection Agency, or

(iv) A permanent clean coal technology demonstration project that
constitutes a repowering project.

(32) Representative actual annual emissions means the average rate,
in tons per year, at which the source is projected to emit a pollutant
for the two-year period after a physical change or change in the method
of operation of a unit, (or a different consecutive two-year period
within 10 years after that change, where the reviewing authority
determines that such period is more representative of normal source
operations), considering the effect any such change will have on
increasing or decreasing the hourly emissions rate and on projected



capacity utilization. In projecting future emissions the reviewing
authority shall:

(i) Consider all relevant information, including but not limited to,
historical operational data, the company's own representations, filings
with the State or Federal regulatory authorities, and compliance plans
under title IV of the Clean Air Act; and

(i) Exclude, in calculating any increase in emissions that results
from the particular physical change or change in the method of operation
at an electric utility steam generating unit, that portion of the unit's
emissions following the change that could have been accommodated during
the representative baseline period and is attributable to an increase in
projected capacity utilization at the unit that is unrelated to the
particular change, including any increased utilization due to the rate
of electricity demand growth for the utility system as a whole.

(33) Clean coal technology means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will achieve
significant reductions in air
emissions of sulfur dioxide or oxides of nitrogen associated with the
utilization of coal in the generation of electricity, or process steam
which was not in widespread use as of November 15, 1990.

(34) Clean coal technology demonstration project means a project
using funds appropriated under the heading “"Department of Energy--Clean
Coal Technology", up to a total amount of $2,500,000,000 for commercial
demonstration of clean coal technology, or similar projects funded
through appropriations for the Environmental Protection Agency. The
Federal contribution for a qualifying project shall be at least 20
percent of the total cost of the demonstration project.

(35) Temporary clean coal technology demonstration project means a
clean coal technology demonstration project that is operated for a
period of 5 years or less, and which complies with the State
implementation plan for the State in which the project is located and
other requirements necessary to attain and maintain the national ambient
air quality standards during and after the project is terminated.

(36)(i) Repowering means replacement of an existing coal-fired
boiler with one of the following clean coal technologies: atmospheric or
pressurized fluidized bed combustion, integrated gasification combined
cycle, magnetohydrodynamics, direct and indirect coal-fired turbines,
integrated gasification fuel cells, or as determined by the
Administrator, in consultation with the Secretary of Energy, a
derivative of one or more of these technologies, and any other
technology capable of controlling multiple combustion emissions
simultaneously with improved boiler or generation efficiency and with
significantly greater waste reduction relative to the performance of
technology in widespread commercial use as of November 15, 1990.

(ii) Repowering shall also include any oil and/or gas-fired unit
which has been awarded clean coal technology demonstration funding as of
January 1, 1991, by the Department of Energy.

(iii) The reviewing authority shall give expedited consideration to
permit applications for any source that satisfies the requirements of
this subsection and is granted an extension under section 409 of the
Clean Air Act.
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The terms used in this part are defined in the Act or in this
section as follows:

*kk

Clean coal technology demonstration project means a project using
funds appropriated under the heading "Department of Energy-Clean Coal
Technology', up to a total amount of $2,500,000,000 for commercial
demonstrations of clean coal technology, or similar projects funded
through appropriations for the Environmental Protection Agency.

*kk

Electric utility steam generating unit means any steam electric
generating unit that is constructed for the purpose of supplying more
than one-third of its potential electric output capacity and more than
25 MW electrical output to any utility power distribution system for
sale. Any steam supplied to a steam distribution system for the purpose
of providing steam to a steam-electric generator that would produce
electrical energy for sale is also considered in determining the
electrical energy output capacity of the affected facility.

*kk

Repowering means replacement of an existing coal-fired boiler with
one of the following clean coal technologies: atmospheric or pressurized
fluidized bed combustion, integrated gasification combined cycle,



magnetohydrodynamics, direct and indirect coal-fired turbines,
integrated gasification fuel cells, or as determined by the
Administrator, in consultation with the Secretary of Energy, a
derivative of one or more of these technologies, and any other
technology capable of controlling multiple combustion emissions
simultaneously with improved boiler or generation efficiency and with
significantly greater waste reduction relative to the performance of
technology in widespread commercial use as of November 15, 1990.
Repowering shall also include any oil and/or gas-fired unit which has
been awarded clean coal technology demonstration funding as of January
1, 1991, by the Department of Energy.

[44 FR 55173, Sept. 25, 1979, as amended at 45 FR 5617, Jan. 23, 1980;
45 FR 85415, Dec. 24, 1980; 54 FR 6662, Feb. 14, 1989; 55 FR 51382, Dec.
13, 1990; 57 FR 32338, July 21, 1992; 59 FR 12427, Mar. 16, 1994]

2. Special provisions for modifications

Sec. 60.14 Modification.

(a) Except as provided under paragraphs (e) and (f) of this section,
any physical or operational change to an existing facility which results
in an increase in the emission rate to the atmosphere of any pollutant
to which a standard applies shall be considered a modification within
the meaning of section 111 of the Act. Upon modification, an existing
facility shall become an affected facility for each pollutant to which a
standard applies and for which there is an increase in the emission rate
to the atmosphere.

(b) Emission rate shall be expressed as kg/hr of any pollutant
discharged into the atmosphere for which a standard is applicable. The
Administrator shall use the following to determine emission rate:

(1) Emission factors as specified in the latest issue of
““Compilation of Air Pollutant Emission Factors," EPA Publication No.
AP-42, or other emission factors determined by the Administrator to be
superior to AP-42 emission factors, in cases where utilization of
emission factors demonstrate that the emission level resulting from the
physical or operational change will either clearly increase or clearly
not increase.

(2) Material balances, continuous monitor data, or manual emission
tests in cases where utilization of emission factors as referenced in
paragraph (b)(1) of this section does not demonstrate to the
Administrator's satisfaction whether the emission level resulting from
the physical or operational change will either clearly increase or
clearly not increase, or where an owner or operator demonstrates to the
Administrator's satisfaction that there are reasonable grounds to
dispute the result obtained by the Administrator utilizing emission
factors as referenced in paragraph (b)(1) of this section. When the
emission rate is based on results from manual emission tests or
continuous monitoring systems, the procedures specified in appendix C of
this part shall be used to determine whether an increase in emission
rate has occurred. Tests shall be conducted under such conditions as the
Administrator shall specify to the owner or operator based on
representative performance of the facility. At least three valid test



runs must be conducted before and at least three after the physical or
operational change. All operating parameters which may affect emissions
must be held constant to the maximum feasible degree for all test runs.

(c) The addition of an affected facility to a stationary source as
an expansion to that source or as a replacement for an existing facility
shall not by itself bring within the applicability of this part any
other facility within that source.

(d) [Reserved]

(e) The following shall not, by themselves, be considered
modifications under this part:

(1) Maintenance, repair, and replacement which the Administrator
determines to be routine for a source category, subject to the
provisions of paragraph (c) of this section and Sec. 60.15.

(2) An increase in production rate of an existing facility, if that
increase can be accomplished without a capital expenditure on that
facility.

(3) An increase in the hours of operation.

(4) Use of an alternative fuel or raw material if, prior to the date
any standard under this part becomes applicable to that source type, as
provided by Sec. 60.1, the existing facility was designed to accommodate
that alternative use. A facility shall be considered to be designed to
accommodate an alternative fuel or raw material if that use could be
accomplished under the
facility's construction specifications as amended prior to the change.
Conversion to coal required for energy considerations, as specified in
section 111(a)(8) of the Act, shall not be considered a modification.

(5) The addition or use of any system or device whose primary
function is the reduction of air pollutants, except when an emission
control system is removed or is replaced by a system which the
Administrator determines to be less environmentally beneficial.

(6) The relocation or change in ownership of an existing facility.

(f) Special provisions set forth under an applicable subpart of this
part shall supersede any conflicting provisions of this section.

(g) Within 180 days of the completion of any physical or operational
change subject to the control measures specified in paragraph (a) of
this section, compliance with all applicable standards must be achieved.

(h) No physical change, or change in the method of operation, at an
existing electric utility steam generating unit shall be treated as a
modification for the purposes of this section provided that such change
does not increase the maximum hourly emissions of any pollutant
regulated under this section above the maximum hourly emissions
achievable at that unit during the 5 years prior to the change.

(i) Repowering projects that are awarded funding from the Department
of Energy as permanent clean coal technology demonstration projects (or
similar projects funded by EPA) are exempt from the requirements of this
section provided that such change does not increase the maximum hourly
emissions of any pollutant regulated under this section above the
maximum hourly emissions achievable at that unit during the five years
prior to the change.

(H(1) Repowering projects that qualify for an extension under
section 409(b) of the Clean Air Act are exempt from the requirements of
this section, provided that such change does not increase the actual
hourly emissions of any pollutant regulated under this section above the
actual hourly emissions achievable at that unit during the 5 years prior
to the change.

(2) This exemption shall not apply to any new unit that:



() Is designated as a replacement for an existing unit;

(i) Qualifies under section 409(b) of the Clean Air Act for an
extension of an emission limitation compliance date under section 405 of
the Clean Air Act; and

(iii) Is located at a different site than the existing unit.

(k) The installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project is exempt from the
requirements of this section. Atemporary clean coal control technology
demonstration project, for the purposes of this section is a clean coal
technology demonstration project that is operated for a period of 5
years or less, and which complies with the State implementation plan for
the State in which the project is located and other requirements
necessary to attain and maintain the national ambient air quality
standards during the project and after it is terminated.

() The reactivation of a very clean coal-fired electric utility
steam generating unit is exempt from the requirements of this section.

[40 FR 58419, Dec. 16, 1975, amended at 43 FR 34347, Aug. 3, 1978; 45 FR
5617, Jan. 23, 1980; 57 FR 32339, July 21, 1992]

3. Provisions governing “reconstructions”

Sec. 60.15 Reconstruction.

(a) An existing facility, upon reconstruction, becomes an affected
facility, irrespective of any change in emission rate.

(b) “"Reconstruction" means the replacement of components of an
existing facility to such an extent that:

(1) The fixed capital cost of the new components exceeds 50 percent
of the fixed capital cost that would be required to construct a
comparable entirely new facility, and

(2) It is technologically and economically feasible to meet the
applicable standards set forth in this part.

(c) “Fixed capital cost" means the capital needed to provide all
the depreciable components.

(d) If an owner or operator of an existing facility proposes to
replace components, and the fixed capital cost of the new components
exceeds 50 percent
of the fixed capital cost that would be required to construct a
comparable entirely new facility, he shall notify the Administrator of
the proposed replacements. The notice must be postmarked 60 days (or as
soon as practicable) before construction of the replacements is
commenced and must include the following information:

(1) Name and address of the owner or operator.

(2) The location of the existing facility.

(3) A brief description of the existing facility and the components
which are to be replaced.

(4) A description of the existing air pollution control equipment
and the proposed air pollution control equipment.

(5) An estimate of the fixed capital cost of the replacements and of
constructing a comparable entirely new facility.

(6) The estimated life of the existing facility after the
replacements.



(7) A discussion of any economic or technical limitations the
facility may have in complying with the applicable standards of
performance after the proposed replacements.

(e) The Administrator will determine, within 30 days of the receipt
of the notice required by paragraph (d) of this section and any
additional information he may reasonably require, whether the proposed
replacement constitutes reconstruction.

(f) The Administrator's determination under paragraph (e) shall be
based on:

(1) The fixed capital cost of the replacements in comparison to the
fixed capital cost that would be required to construct a comparable
entirely new facility;

(2) The estimated life of the facility after the replacements
compared to the life of a comparable entirely new facility;

(3) The extent to which the components being replaced cause or
contribute to the emissions from the facility; and

(4) Any economic or technical limitations on compliance with
applicable standards of performance which are inherent in the proposed
replacements.

(9) Individual subparts of this part may include specific provisions
which refine and delimit the concept of reconstruction set forth in this
section.

[40 FR 58420, Dec. 16, 1975]



