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(2) Financial Status Report (SF 269) or
Outluy Report and Request for Reim-
bursement for Construction Programs
(SF-271) (as applicable).

(3) Final request for payment (SF-270)
(if applicable).

(%) Invention disclosure (if applicable)

(5) Federally-owned property report:

In accordance with §600.232(f), a grant-
ee must submit an inventory of all fed-
erally owned property {(as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
¢y will. within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs,

(d) Cash edjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unohligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other giants.

{53 FR 8045, 8087, Ma1. 11, 1988, Redesignated
at 59 FR 53264. Oct. 21 1994 as amended at 61
FR 7166 Feb 26 1996}

§600.251 Later disallowances and ad-
justments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’'s 1ight to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(h) The grantee’s obligation to return
any funds due as a result of later re-
funds, corrections, or other trans-
actions;

(¢) Records retention as required in
§600.242;

() Property management require-
ments in §§600.231 and 600.232; and

(e) Audit requirements in §600.226

{53 ¥R 8045, 8987, Mar 11, 1988. Redesignated
at 59 FR 53264, Oct. 21, 1994, as amended at 61
FR 7166, Feb 28 1998]

§600.252 Collection of amounts due.

(2) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-

§600.301

ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise dre to the grantee, or

(3) Other action permitted by law.

(b) Bxcept where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
Gue debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal

Entitlements [Reserved]

Subpart D—Administrative  Re-
quirements for Grants and
Cooperative Agreements With
For-Profit Organizations

SoURCE: 68 FR 50650 Aug. 21 2003, unless
otherwise noted

GENERAL

§600.301 Purpose.

(a) This subpart presciibes adminis-
trative requirements for awards to for-
profit organizations.

(v) Applicability to prime awards and
subawards is as follows:

(1) Prime awards: DOE contracting of-
ficers must apply the provisions of this
part to awards to for-profit organiza-
tions. Contracting officers must not
impose requirements that are in addi-
tion to, oxr inconsistent with, the re-
quirements provided in this part, ex-
cept:

(i) In accordance with the deviation
procedures o1 special award conditions
in §600.303 o1 §600.304, respectively; or

(ii} As required by Federal statute,
Executive order. or Federal regulation
implementing a statute or Executive
order.

(2) Subawards (i) Any legal entity
(including any State, local govern-
ment. aniversity or other nonprofit or-
ganization, as well as any for-profit en-
tity) that receives an award from DOE
must apply the provisions of this part
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§600.302

to subawards with for-profit organiza-
tions

¢i1) For-profit organizations that re-
ceive prime awards covered by this
pait must apply to each subaward the
administrative requirements that are

applicable to the particular type of

subrecipient (e.¢., 10 CFR part 600, sub-
part B, contains requirements for insti-
tutions of higher education, hospitals,
or other nonprofit organizations and 10
CFR pait 600, subpart C, specifies re-
guirements for subrecipients that are
States or local governments}.

§600.302 Definitions.

In addition to the definitions used in
subpart A of this part, the following
are definitions of terms as used in this
subpart:

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient
upon its request either before cutlays
are made by the recipient or through
the use of predetermined payment
schedules

Applied research means efforts that
seek to determine and exploit the po-
tential of scientific discoveries or im-
provements in technology, and is di-
rected toward the development of new
materials. devices, methods. and proc-
esses

Basic research means efforts directed
solely toward increasing knowledge or
understanding in science and engineer-
ing

Cash contributions means the recipi-
ent's cash outlay, including the outlay
of money contributed to the recipient
by third parties

Closeout means the process by which
DOE determines that all applicable ad-
ministrative actions and all required
work of the award have been completed
by the recipient and DOE

Cost sharing or maiching means that
portion of project or program costs not
borne by the Federal Government,

Demonstration means a project de-
signed to determine the technical fea-
sibility and economic potential of a
technology on either a pilot plant or a
prototype scale.

Development means efforts to create
or advance new technology or dem-
onstrate the viability of applying exist-

10 CFR Ch. 1l {1-1-07 Edition)

ing technology to new products and
processes

Disallowed costs means those charges
to an award that the DOE contracting
officer determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

DOE means the Department of En-
ergy, inciuding the Nationa! Nucleax
Security Administration (NNSA).

Egquipment means tangible, non-
expendable personal property charged
directly to the award having a useful
life of more than one year and an ac-
gquisition cost of $5,000 or more per
unit.

Ezxcess property means propeirty under
the conirol of any DOE Headquarters
or field office that as determined by
the head thereof, is no longer required
for its needs or the discharge of its re-
sponsibilities.

Federal funds authorized, means the
total amount of Federal funds obli-
gated by the Federal Government for
use by the recipient. This amount may
inelude any authorized carryover of un-
obligated funds from prior funding pe-
riods.

Federully cwned property means prop-
exty in the possession of, or directly
acquired by, the Government and sub-
sequently made available to the recipi-
ent

Punding period means the period of
time when Federal funding is available
for obligation by the recipient.

Incremental funding means a method
of funding a grant or cooperative
agreement where the funds initially ob-
ligated to the award are less than the
total amount of the award, and DOE
anticipates making additional obliga-
tions of funds when appropriated funds
become available

Obligations means the amount of or-
ders placed, contracts and grants
awarded, services received and similar
transactions during a given pericd that
require payment by the recipient dur-
ing the same or a future pericd

Qutlays or expenditures means charges
made to the project or program. They
may be reported on cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of cash dis-
bursements for direct charges for goods
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and sexvices, the amount of indirect ex-
pense charged, the value of third party
in-kind contributions applied, and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accraal basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees, and for other amounts
becoming owed under programs for
which no current services or perform-
ance are required.

Personal properfy means properfy of
any kind except real property. It may be:

(1) Tangible, having physical exist-
ence (i.e., equipment and supplies); or

(2y Intangible, having no physical ex-
istence, such as patents, copyrights,
data, and software.

Prior approval means written or elec-
tronic approval by an authorized offi-
cial evidencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award. Pro-
gram income includes, but is not lim-
ited to, income from fees for services
performed, the use or rental of real or
personal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income, Except as other-
wise provided in program regulations
or the terms and conditions of the
award, program jincome does not in-
clude the receipt of principal on loans,
rebates, credits, discounts, etc, or in-
terest earned on any of them

Project costs means all allowable
costs, as set forth in the applicable
Federal cost prineiples, incurred by a
recipient and the value of the contribu-
tions made by third parties in accom-
plisking the objectives of the award
daring the project period.

Property means real propetty and per-
sonal property (equipment. supplies,

§600.302

and intellectual property), umnless oth-
erwise stated.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment.

Small gward means an award not ex-
ceeding the simplified acquisition
threshold fixed at 41 U S.C. 403(11) (cur-
rently $100,000).

Small business concern means a small
business as defined at section 2 of Pub.
L. 85-536 (16 U.8.C. 632) and the imple-
menting regulations of the Adminis-
trator of the Small Business Adminis-
tration. The criteria and size standards
for small business concerns are con-
tained in 13 CFR part 121.

Subgward means financial assistance
in the form of money, or property in
lieu of money, provided under an award
by a recipient to an eligible sub-
recipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
the term dees not include procurement
of goods and services or any form of as-
sistance which is not included in the
definition of “award’’ in this pa1t.

Subrecipient means the legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds or property provided.

Supplies means tangible, expendable
personal property that is charged @i-
rectly to the award and that has a use-
ful life of less than one year or an ac-
quisition cost of less than $5,000 per
unit.

Suspension means an action by DOE
that temporarily withdraws Federal
sponsorship under an award, pending
corrective action by the recipient or
pending a decigion to terminate the
award by DOE Suspension of an award
is a separate action from suspension of
a recipient under 10 CFR part 1036.

Termination means the cancellation
of an award, in whole or in part, under
an agreement at any time prior to ei-
ther:

(1) The date on which all work under
an award is completed; or

(2) The date on which Federal spon-
sorship ends, as provided in the award
document or any supplement or amend-
ment thereto.
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Third party in-kind coniributions
means the value of non-cash contribu-
tions provided by non-Federal third
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty. equipment, supplies and other ex-
pendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program

Unobligated balance means the por-
tion of the funds authorized by DOE
that has not been chligated by the re-
cipient and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

§$600.302 Deviations.

ta) Individual deviations. Individual
deviaticns affecting only one award are
subject to the procedures stated in 10
CFR 600 4

(b) Class deviations Class deviations
affecting more than one financial as-
sistance transaction are subjgct to the
procedures states in 10 CFR 600 4.

$600 304 Special award conditions.

(a) Contiracting officers may impose
additional requirements as needed,
aver and above those provided in this
subpart. if an applicant or recipient:

(1} Has a history of poor performance;

(2 Is not financially stable;

(2y Has a2 manhagement system that
does not meet the standards prescribed
in this subpart;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.

(b) Before imposing additional re-
gquirements, DOE must notify the ap-
plicant or recipient in writing as to:

(1) The nature of the additional re-
quirements;

{2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed:

(4) The time allowed for completing
the corrective actions: and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(¢) The contracting officer must re-
move any special conditions if the cir-
cumstances that prompted them have
been corracted.

10 CFR Ch. It (1-1-07 Edition)

§600.305 Debarment and suspension.

Recipients must comply with the
nonprocurement debarment and sus-
pension common rale implemented in
10 CFR part 1036. This common rule re-
stricts subawards and contracts with
certain parties that are debarred, sus-
pended, or otherwise excluded from o1
ineligible for participation in Federal
assistance programs or activities

§600.306 Metric system of measure-
ment.

(a) The Metric Conversion Act of
1975 as amended by the Omnibus Trade
and Competitiveness Act of 1883 (15
U.8 ¢ 205 and implemented by Execu-
tive Order 12710, states that:

(1) The metric system is the preferred
measulement system for U 8. trade and
corpmerce

(2) The metric system of measure-
ment will be used, to the extent eco-
nomically feasible, in Federal agencies’
procurements, grants, and other busi-
ness-related activities.

(3) Metric implementation is not re-
quired if such use is likely to cause sig-
nificant inefficiencies or loss of mar-
kets to United States firms.

(b) Recipients are encouraged to use
the metric system to the maximum ex-
tent practicable in measurement-sen-
sitive activities and in measurement-
sensitive outputs resulting from DOE
funded programs

PoOST-AWARD REQUIREMENTS
Financial and Program Management

$600.310 Purpose of financial and pro-
gram management,

Sections 600.311 through 600.318 pre-
scribe standards for financial manage-
ment systems; methods for making
payments; and rutes for cost sharing
and matching. program inccme, revi-
stons to budgets and progiam plans,
audits. allowable costs. and fee and
profit.

$600.311 Standards for financial man-
agement systems.

{a) Recipients are encouraged to use
existing financial management sys-
tems to the extent that the systems
comply with Generally Accepted Ac-
counting Principles (GAAP) and the
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minimum standards in this section. At
a minimam, a recipient’s financial
management system must provide:

(1) Effective control of all funds. Con-
trol systerms must be adegquate to en-
sure that costs charged to Federal
funds and those counted as the recipi-
ent’s cost share or match are con-
sistent with requirements for cost rea-
sonableness, allowability, and
allocability in the applicable cost prin-
ciples (see §600.317) and in the terms
and conditions of the award.

(2) Accurate current and complete
records that document, for each project
funded wholly or in part with Federal
funds, the source and application of the
Federal funds and the recipient’s re-
quired cost share or match These
records must:

(i) Contain information about re-
ceipts. authorizations, assets. expendi-
tures. program income, and interest.

(ii) Be adequate to make comparisons
of outlays with amounts budgeted for
each award (as required for pre-
grammatic and financial reporting
under §600.341) Where appropriate, fi-
nancial information should be related
to performance and unit cost data.

(3} To the extent that advance pay-
ments are authorized under §600.312,
procedures that minimize the time
elapsing between the transier of funds
to the recipient from the Governrnent
and the recipient’s disbursement of the
funds for program purposes

(4y A system to support charges to
Federal awards for salaries and wages,
whether treated as direct or indirect
costs. If employees work on multiple
activities or cost objectives, a distribu-
tion of their salaries and wages must
be supported by personnel activity re-
ports which:

(i) Reflect an after the fact distribu-
tion of the actual activity of each em-
ployee.

(ii} Account ior the total activity for
which each employee is compensated.

(iii) Are prepared at least monthly,
and coincide with one 01 more pay peri-
ods.

(b) If the Federal Government guar-
antees or insures the repayment of
money borrowed by the recipient, DOE,
at its discretion. may require adegquate
bonding and insurance if the bhonding
and insurance requirements of the re-

§600.312

cipient are not deemed adequate to
protect the interest of the Federal Gov-
ernment.

(c) DOE may require adeqguate fidel-
ity bond coverage if the recipient lacks
sufficient coverage to protect the Fed-
eral Government's interest.

(d) If bonds are required in the situa-
tions described in paragraphs (b) and
(c) of this section, the bonds must be
obtained from companies holding cer-
tificates of authority as acceptable
sureties, as prescribed in 31 CFR part
223, ‘‘Surety Companies Doing Business
with the United States.”

$600.312 Payment.

(a) Methods available. Payment meth-
ods for awards with for-profit organiza-
tions are:

(1) Reimbursemernt. Under this method,
the recipient requests reimbursement
for costs incurred during a particular
time pericd. In cases whetre the recipi-
ent submits requests for payment to
the contracting officer, the DOE pay-
ment office reimburses the recipient by
electronic funds transfer after approval
of the request by the designated con-
tracting officer .

(2) Advance payments. Under this
method, DOE makes a payment t¢ a re-
cipient based upon projections of the
recipient’s cash needs. The payment
generally is made upon the recipient’s
request, although predetermined pay-
ment schedules may be used when the
timing of the recipient's needs to dis-
burse funds can be predicted in advance
with sufficient accuracy to ensure com-
pliance with paragraph (b)(2)(iii) of this
section.

(b) Selecting a method. (1) The pre-
ferred payment method is the reim-
bursement method, as described in
paragraph (a)(1) of this section.

(2) Advance payments, as described in
paragraph (a)(2) of this section, may be
used in exceptional circumstances. sub-
ject to the following conditions:

(i) The contracting officer, in con-
sultation with the program oificial, de-
termines in wiiting that advance pay-
ments are necessary or will materially
contribute to the probability of success
of the project contemplated under the
award (e.g., as startup funds for a
project performed by a newly formed
COmpany).
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(i1) Cash advances must be limited to
the minimnm amounts needed to carry
out the program.

(iii) Recipients and DOE must main-
tain procedures to ensure that the tim-
ing of cash advances is as close as is
administratively feasible to the recipi-
ents’ disbursements of the funds for
progiam purposes, including direct pro-
gram or project costs and the propor-
tionate share of any allowabhle indirect
costs .

(iv) Recipients must maintain ad-
vance payments of Federal funds in in-
terest-bearing accounts, and remit an-
nually the interest earned to the con-
tracting officer for retuin to the De-
partment of Treasury's miscellaneous
receipts account, unless one of the fol-
lowing applies:

(A) The recipient receives less than
3120 000 in Federal awards per year.

{B) The best 1easonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

() The depository would require an
average or minimum balance so high
that establishing an interest bearing
account would not be feasible, given
the expected Federal and non-Federal
cash resources

(e} Frequency of payments. For either
reimbursements or advance payments,
recipients may submit requests for
payment monthly, or more often if au-
thorized by the contracting officer.

(d) Forms for requesting payment. DOE
may authorize recipients to use the
SF-270, “Request for Advance or Reim-
bursement;"” the SF-271, ‘‘Outlay Re-
port and Request for Reimbursement
for Construction Programs;” or pre-
scribe other forms or formats as nec-
essary,

(e) Timeliness of payments. Payments
normally will be made within 30 cal-
endar days of the receipt of a recipi-
ent’s request for reimbursement or ad-
vance by the office designated to re-
celve the request, unless the billing is
improper.

(f) Precedence of other gvailable funds.
Recipients must disburse funds avail-
able from program income, rehates, re-
funds, contract settlements. audit ye-
coveries, credits, discounts, and inter-
est earned on such funds before re-
questing additional cash payments.

10 CFR Ch. 1l (1-1-07 Edition)

(g) Withholding of payments. Unless
otherwise required by statute, con-
tracting officers may not withhold pay-
ments for proper charges made by re-
cipients during the project period for
reasons other than the following:

(1} A recipient failed to comply with
project objectives, the terms and con-
ditions of the award, or Federal report-
ing requirements, in which case the
contracting officer may suspend pay-
ments in accordance with §600.352

(2) The reciplent is delinquent on a
debt to the United States (see defini-
tions of “debt” and “delinguent debt”
in 32 CFR 22.105). In that case, the con-
tracting officer may, upon reasonable
notice, withhold payments to the re-
cipient until the debt owed is resolved

$600.218 Cost sharing or matching.

{a) Acceptable contributions All con-
tributions, including cash contribu-
tions and third party in-kind contribu-
tions, must be accepted as part of the
recipient's cost sharing or matching if
such contributions meet all of the fol-
lowing criteria:

(1) They are verifiable from the re-
¢ipient’s records

(2) They are not included as contribu-
tions for any other federally-assisted
project o1 program.

(3) They are necessary and reasonable
for proper and efficient accomplish-
ment of project or program objectives

(4) They are allowable under §600.317.

(6) They are not paid by the Federal
CGovernment under another award un-
less authorized by Federal statute to
be used for cost sharing or matching.

(6) They are provided for in the ap-
proved budget.

(7) They conform to other provisions
of this part, as applicable.

(b) Valuing and doecumenting contribu-
tions—(1} Valuing recipient’s property or
services of recipient’s employees. Values
are established in accordance with the
applicable cost principles in §600.317,
which means that amounts chargeable
to the project are determined on the
basis of costs incuired. For real prop-
erty or equipment used on the project,
the cost principles authorize deprecia-
tion or use charges. The full value of
the item may be applied when the item
will be consumed in the performance of
the award or fully depreciated by fthe
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end of the award. In cases where the
full value of a donated capital asset is
to be applied as cost sharing or match-
ing, that full value rmust be the lesser
or the following:

(i} The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation; or

(ii) The current fair market value. If
there is sufficient justification, the
contiacting officer may approve the
use of the current fair market value of
the donated property, even if it exceeds
the certified value at the time of dona-
tion to the project. The contiacting of-
ficer may accept the use of any reason-
able basis for determining the fair mar-
ket value of the property.

(2) Valuing services of others’ employ-
ees. If an employer other than the re-
cipient furnishes the services of an em-
ployee, those services are valued at the
employee’s regular rate of pay plus an
amount of fringe benefits and, overhead
{at an overhead rate appropriate for
the location where the services are per-
formed) provided these services are in
the same skill for which the employee
is normally paid.

(3) Valuing volunteer services. Volun-
teer services furnished by professional
and technical personnel, consultants,
and other skilled and unskilled labor
may be counted as cost sharing or
matching if the service is an integral
and necessary part of an approved
project or progiam. Rates for volunteer
services must be consistent with those
paid for similar work in the recipient’s
organization. In those markets in
which the required skills are not found
in the recipient organization, rates
must be consistent with those paid for
similar work in the labor market in
which the recipient competes for the
kind of services involved. In eithex
case. paid fringe benefits that are rea-
sonable. allowable, and allocable may
be included in the valuation.

(4y Valuing preperty donated by third
parties. (i) Donated supplies may in-
clude such items as office supplies ox
laboratory supplies. Value assessed to
donated supplies incladed in the cost
sharing or matching share must be rea-
sonable and must not exceed the fair
market value of the property at the
time of the donation.

§600.314

(i1 Normally only depreciation or
use charges for equipment and build-
ings may be applied. However, the fair
rental charges for land and the full
value of equipment or other capital as-
sets may be allowed, when they will be
consumed in the performance of the
award or fully depreciated by the end
of the award, provided that the con-
tracting officer has approved the
charges. When use charges are applied,
values must be determined in accord-
ance with the usual accounting policies
of the reciplent, with the following
gualifications:

(A) The value of donated space must
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality .

{B) The value of loaned equipment
must not exceed its fair rental value.

(5) Documentation. The following re-
quirements pertain to the recipient’s
supporting records for in-kind con-
tributions from third parties:

(i) Volunteer services must be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own empiloyees.

(ii}) The basis for determining the
valuation for personal services and
property must be documented.

§600314 Program income.

(2) DOE must apply the standards in
this section to the disposition of pro-
gram income from projects financed in
whole or in part with Federal funds,

(b) Unless program regulations or the
terms and conditions of the award pro-
vide otherwise, recipients, without any
farther accounting to DOE, may retain
program income earned:

(1) From license fees and royalties iox
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award
(2) After the end of the project pe-
riod. :

{¢) Unless program regulations o1 the
terms and conditions of the award pro-
vide otherwise, costs incident to the
genetration of program income for
which there is some obligation to the
Government may be deducted from
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gross income to determine program in-
come, provided these costs have not
peen charged to the award.

(@) Other than any program income
excluded pursuant to paragraph (b) and
(¢) of this section, program income
earned during the project pericd must
pe retained by the recipient and used in
one or more of the following ways, as
specified in program regulations or the
terms and conditions of the award:

{1) Added to funds committed to the
project by DOE and recipient and used
to further eligible project o1 program
objectives .

{2) Used to finance the non-Fedezal
share of the project or program.

{3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based

{ey If the program regulation or
terms and conditions of an award au-
thorize the disposition of program in-
come as described in paragraph (d)l)
or (dx2) of this section, and stipulate a
limit on the amounts that may be used
in those ways. program income in ex-
cess of the stipulated Hmits must be
used in accordance with paragraph
() 3) of this section.

(f) In the event that the program reg-
ulation or terms and conditions of the
award do not specify how program in-
come is t0 be used, paragiaph (d)}3) of
this section applies automatically to
all projects or progrars except Ie-
search, For awards that support basic
or applied research, paragraph (d)(1) of
this section applies automatically un-
less the terms and conditions specify
another aifernative or the recipient is
subject to special award conditions, as
indicated in §600.304.

(g) Proceeds from the sale of property
that is acquired, rather than iab-
ricated, under an award are not pro-
gram income and must be handled in

accordance with the requirements of

§§600.320 through 600 325 of this part

§600.315 Revision of budget and pro-
gram plans.

(2) The budget plan is the financial
expression of the project or program as
approved duaring the award process. It
includes the sum of the Federal and
non-Federal shares when there are cost
sharing requirements The budget plan

10 CFR Ch. Il (1-1-07 Edilion)

must be related to performance for pro-
gram evaluation purposes, whenever
appropriate.

(b) The recipient must obtain the
contracting officer’s priot approval if a
revision is necessary for either of the
following two reasons:

(1) A change in the scope or the ob-
jective of the project or program (even
if there is no associated budget revi-
sion requiring prior written approval}.

(2) A need for additional Federal
funding.

(c) The recipient must obtain the
contiacting officer’s prior approval if a
revision is necessary for any of the fol-
jowing six reasons, uniess the require-
ment for prior approval is specifically
waived in the program regulation or
terms and conditions of the award:

(1) A change in the approved project
director, principal investigator, or
other key person specified in the appli-
cation or award document

(2) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator

(3) The inclusion of any additional
costs that require prior approval in ac-
cordance with the applicable costs
principles for Federal funds and the re-~
guirements applicable to the recipi-
ent's cost share or match, as provided
in §600.313 and §600 317, respectively.

(4) The inclusion of pre-award costs
for periods greater than the 90 calendar
days immediately preceding the effec-
tive date of the award.

(5) A “no-cost’” extension of the
project period

(6} Any subaward, transfer, or con-
tracting out of substantive program
pexformance under an award, unless de-
scribed in the application and funded in
the approved awards.

(d) If specifically reguired in the pro-
gram regulation or the terms and con-
ditions of the award, the recipient
must obtain the contzacting officer’s
prior approval for the following revi-
sions:

(1) The transfer of funds among di-
rect cost categories, functions, and ac-
tivities for awards in which the Federal
share of the project exceeds $100,000
and the cumulative amount of such
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transfers exceeds or is expected 1o ex-
ceed 10 percent of the total budget as
last approved by DOE.

(2) For awards that provide support
for both construction and nonconstruc-
tion work, any fund or budget transfers
between the two types of work sup-
ported.

() Within 30 calendar days from the
date of receipt of the recipient’s re-
quest for budget revisions, the con-
tracting officer must review the re-
quest and notify the recipient whethel
the budget revisions have heen ap-
proved. If the revision is still under
consideration at the end of 30 calendar
days, the contracting officer must in-
form the recipient in writing of the
date when the recipient may expect the
decizion.

§600 316 Audits.

(a) Any recipient that expends
$500,000 or more in a year under Fed-
eral awards must have an audit made
for that year by an independent audi-
tor. in accordance with paragraph 1))
of this section. If a recipient is cur-
rently performing under =2 Federal
award that reguires an audit by its
Federal coghizant agency, that awditor
must perform the independent andit.
The audit generally should be made a
part of the regularly scheduled, annual
audit of the recipient’s financial state-
ments. However. it may be more €co-
nomical in some cases to have Federal
awards separately audited, and a re-
cipient may elect to do so, unless that
option is preciuded by award terms and
conditions or by Federal laws or regu-
lations applicable to the program(s)
under which the awards were made.

(b) The auditor must determine and
report on whether:

(1) The recipient has an internal con-
trol structure that provides reasonable
assurance that it-is managing Federal
awards in compliance with Federal
laws and regulations and the terms and
conditions of the awards.

(2) Based on a sampling of Federal
award expenditures, the recipient has
compijed with laws, regulations, and
award terms that may have a direct
and material effect on Federal awards

(c) The recipient must make the
auditor's report available to the DOE

§600.317

contracting officers whose awards are
affected.

(d) Before requesting an audit in ad-
dition to the independent audit, the
contracting officer must:

(1) Consider whether the independent
audit satisfies his or her requirements;

(2) Limit the scope of such additional
audit to areas not adeguately ad-
dressed by the independent audit; and

(3) If DOE is not the Federal agency
with the predominant fiscal interest in
the recipient, coordinate with the
agency that has the predominant fiscal
interest.

(e) The recipient and its Federal cog-
nizant agency for audit should develop
a coordinated audit approach to mini-
mize duplication of angdit work.

(f) Audit costs (including a reason-
able allocation of the costs of the audit
of the recipient’s financial statement,
based on the relative beneiit to the
Government and the recipient) are al-
lowakle costs of DOE awards.

600317 Allowable costs.

(a) DOE determines allowability of
costs in accordance with the cost prin-
ciples applicable to the type of entity
incurring the cast as follows:

) For-profit organizations. Allow-
ability of costs incurred by for-profit
crganizations and those nonprofit orga-
nizations listed in Attachment C to
OMB Circular A-122 is determined in
accordance with the for-profit costs
principles in 48 CFR part 81 in the Fed-
eral Acquisition Regulation, except
that patent prosecution costs are not
allowable unless specifically author-
ized in the award document.

(2) Other types of organizations. Allow-
ability of costs incurred by other types
of organizations that may be subrecipi-
ents under a prime award to a for-prof-
it organization is determined as fol-
lows:

(1) Institutions of higher education. Al-
lowability is determined in accordance
with OMB Circular A-21, **Cost Prin-
ciples for Educational Institutions.”

(ii) Other nonprofit organizations. Al-
lowability is determined in accordance
with OMB Circular A-122, “Cost Prin-
ciples for Nonprofit Organizations.’

(iii) Hospitals. Allowability is deter-
mined in accordance with the provi-
sions of 45 CFR part T4, Appendix E,
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‘Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.”

(iv) Governmental organizations. Al-
lowability for State, local, or federally
recognized Indian tribal government is
determined in accordance with CMB
Circular A-87, “Cost Principles for
State and Local Governments.”

(b) Pre-award costs. If a recipient in-
curs pre-award costs without the prior
approval of the contracting officer,
DOE may pay those costs incurred
within the ninety calendar day period
immediately preceding the effective
date of the award, if such costs are:

(1) Necessary for the effective and ec-
onomical conduct of the project;

(2) Otherwise allowable in accordance
with the applicable cost principles; and

(3) Less than the total value of the
award

$600.318 Fee and profit.

(a) Grants and cooperative agree-
ments may not provide for the pay-
ment of fee or profit to recipients or
subrecipients, except for awards made
parsuant to the Small Business Innova-
tion Research or Small Business Tech-
nology Transfer Research programs.

(b} A recipient or subrecipient may
pay a fee or profit to a contractor pro-
viding goods or services under a con-
tract.

Property Standards

§600.320 Purpose of property stand-
ards.

Sections 600.321 through 600.325 set
forth uniform standards for manage-
ment, use, and disposition of property.
DOE encourages recipients to use exist-
ing property-management systems to
the extent that the systems meet these
minimum requirements.

$600.321 Real property and equip-
ment.

(a) Prior approvals for acquisition with
Federal funds Recipients may parchase
real property or equipment in whole or
in part with Federal funds under an
award only with the prior approval of
the contracting officer

(b) Title. Unless a statute specifically
authozizes and the award specifies that

10 CFR Ch. Hl (1-1-07 Edition) .

title to property vests unconditionally
in the recipient, title to real property
or equipment vests in the recipient
subject to the conditions that the re-
cipient:

(1) Use the real property or equip-
ment for the authorized purposes of the
project until funding for the project
cesses, or until the property is no
tonger needed for the purposes of the
project;

(2) Not encumber the property with-
out approval of the contracting officer;
and

(3) Use and dispose of the property in
accordance with paragraphs (d) and (e)
of this section,

(¢) Federal interest in real properly or
equipment offered as cost-share. A recipi-
ent may offer the full value of real
property or egquipment that is puar-
chased with recipient’s funds or that is
donated by a third party to meet a por-
tion of any required cost sharing o1
matching, subject to the requirements
in §600.313. If a resulting award in-
cludes such prope1rty as a portion of the
recipient’s cost share, the Government
has a financial interest in the property,
(i.e., a share of the property value
equal $o0 the Federal participation in
the project) The property is considered
as if it had been acguired in part with
Federal funds, and is subject to the
provisions of paragraphs (b)(1), (b)(2),
and (b)(3) of this section and to the pro-
visions of §600.323.

(d)y Insurance. Recipients must, at a
minimum, provide the equivalent in-
surance coverage for real property and
equipment acquired with DOE funds as
provided to property owned by the re-
cipient.

{e) Use. If real property or equipment
is acquired in whole or in part with
Federal funds under an award and the
award does not specify that title vests
unconditionally in the recipient, the
real property o1 equipment is subject
to the following:

(1) During the time that the real
property or equipment is used on the
project or program for which it was ac-
quired, the recipient must make it
available for use on other projects or
programs, if such other use does not
interfere with the work on the project
or program for which the real property
or equipment was originally acquired.
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Use of the real property or equipment
on other projects is subject to the fol-
lowing order of priority:

(i) Activities sponsored by DOE
grants, cooperative agreements, or
other assistance awards;

(#i) Activities sponsored by other
Federal agencies' grants, cooperative
agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts or activities noi
sponsored by any Federal agency. If so
used, use charges must be assessed to
those activities. For real property ol
equipment, the use charges must be at
rates equivalent to those for which
comparable real property or eguipment
may be leased.

(2) After Federal funding for the
project ceases or if the real property ot
equipment is no longer needed for the
purpcses of the project, the recipient
may use the real! property or equip-
ment for other projects, insofar as:

(1) There are Federally sponsored
projects for which the real property or
equipment may be used. If the only use
for the rea! property or equipment is
for projects that have no Federal spon-
sorship. the receipt must proceed with
disposition of the real property or
equipment. in accordance with para-
graph (f) of this section.

(ii) The recipient obtains written ap-
proval from the contracting officer to
do s0. The contraciing officer must en-

sure that there is a formal change of

accountability for the real property or
equipment to a currently funded, Fed-
eral award

(iii) The recipient's use of the real
property or equipment for other
projects is in the same order of priority
as described in paragraph (e)1) of this
section

ify Disposition. (1) If an item of real
property or equipment is no longer
needed for Federally  sponsored
projects. the recipient has the fol-
lowing options:

(i) If the property is eguipment with
a current per unit fair markef value of
less than $5,000, it may be retained,
sold, or otherwise disposed of with no
further obligation to DOE.

{ii) If the property that is no longer
needed is equipment (rather than real
property), the recipient may wish to

§600.321

replace it with an item that is needed
currently for the project by trading in
or selling to offset the costs of the re-
placement equipment, subject to the
approval of the contracting officer.

(iii) The recipient may elect to retain
title, without further obligation to the
Federal Government, by compensating
the Federal Government for that per-
centage of the current fair market
value of the real property or equipment
that is attributable to the Federal par-
ticipation in the project.

(iv) If the recipient does not elect to
retain title to real property or equip-
ment or does not request approval to
use equipment as trade-in or offset for
replacement equipment, the recipient
must request disposition instructions
from the responsible agency.

(2) K a recipient requests disposition
instructions, the contracting officer
must:

(i) For equipment (but not real prop-
erty), consult with the DOE Project Di-
rector to determine whether the condi-
tion and nature of the equipment war-
rant excess screening within DOE If
screening is warranted, the equipment
will be made available for reutilization
within DOE through the Energy Asset
Disposal System (EADS). If no DOE re-
guirement is identified within a 30-day
period, EADS automatically reports
the availability of the equipment to
the General Services Administration,
to determine whether a requirement
for the equipment exists in other Fed-
eral agencles.

(i1) For either 1eal property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no
later than 120 calendar days after the
reciplent’s request. The contracting of-
ficer’s options for disposition are to di-
rect the recipient to:

(A) Transfer title to the real property
or equipment to the Federal Govern-
ment or to an eligible third party pro-
vided that, in such cases, the recipient
is entitled to compensation for its at-
tributable percentage of the current
fair market value of the real property
or equipment, plus any reasonzbie
shipping or interim storage costs in-
curred.

(B) Sell the real propeity or equip-
ment and pay the Federal Governmensg
for that percentage of the current fair
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market value of the property that is
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable seiling and fix-up
expenses. if any. from the sale pro-
ceeds), If the recipient is authorized or
required to sell the real property or
eguipment, the reciplent must use
competitive procedures that result in
the highest practicable return.

i3) If the responsible agency fails to
issue disposition instructions within
120 calendar days of the recipient’s re-
guest. the recipient must dispose of the
real property or equipment through the
apticn described in paragiaph
tfu2uiinBy of this section

$600 322 Federally owned property.

un Annual inventory. The recipient
must submit annually to the con-
trac ting officer an inventory listing of
all Fede1ally owned property in its cus-
tody  ie.. moperty furnished by the
'ederal Government, rather than ac-
guired by the recipient with Federal
[unds= under the award.

by Insurance. The recipient may not
insure Federally owned property unless
1equired by the terms and conditions of
the award.

1 Use on other activities. (1) Use of
{cdetally owned property on other ac-
tivities is permissible, if authorized by
the contracting officer responsible for
administering the award to which the
property currently is charged,

12; Use on other activities must be in
the foilowing order of priority:

tiv Activities sponsored by DOE
vrants. cooperative agreements oOr
othel assistance awards;

(ity Activities sponsored by other
Fedeial agencies’ grants, cooperative
agreements, or other assistance
awards:

(iii) Activities under Federal pro-
curement contiacts or activities not
sponsored by any Fedeiral agency. If so
used. use charges must be assessed to
those activities, For real property or
equipment. the use charges must be at
rates equivalent to those for which
comparable real property o1 eguipment
may be leased.

(@) Disposition or property. Upon com-
pletion of the award, the recipient
must submit to the contracting officer

10 CFR Ch. Il (1-1-07 Ediition)

a final inventory of Federal owned
property . DOE may:

(1) Use the property to meet another
Federal Government need (eg, by
transferring accountability for the
property to another Federal award to
the same recipient, or by directing the
recipient o transfer the property to a
Federal agency that needs the property
or to another reciplent with a cur-
rently funded award).

(2) Declare the propeity to be excess
property and either:

(i) Report the property to the Gen-
eral Services Administration through
EADS, in accordance with the Federal
Property and Administiative Services
Act of 1949 (40 U.8.C. 483(b}2)), as im-
plemented by General Services Admin-
istration regulations at 41 CFR 101-
47.202; or

(ii) Dispose of the property by alter-
native methods, if there is authority
under law, such as 156 U § C 3710(i).

§600.323 Property management sys-
tem,

The recipient’s property management
system must include the foliowing:

(a) Property records must be main-
tained. to include the following infor-
mation for property that is Federally
owned, egquipment that is acquired in
whole or in part with Federal funds, or
property or eguipment that is used as
cost sharing or matching:

(1) A description of the property.

¢2) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, o1 any other
identification number.

(3) Source of the property, including
the award number.

(4) Whether title vests in the recipi-
ent or the Federal Government.

(5) Acquisition date (or date received,
if thé property was furnished by the
Federal Government) and cost.

(6) Information from which one can
calculate the percentage of Federal
participation in the cost of the prop-
erty (not applicable to property fur-
nished by the Federal Government).

(7y The location and condition of the
property and the date the information
was reported.

(8) Ultimate disposition data, inciud-
ing data of disposal and sales price or
the method used to determine current
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fair market value where a recipient
compensates the Federal Government
for its share.

(b) Federal owned equipment must be
marked to indicate Federal ownership.

(c) A physical inventory must be
taken and the results reconeiled with
the property records at least once
every two years. Any differences be-
tween quantities determined by the
physical inspection and those shown in
the accounting records must be inves-
tigated to determine the causes of the
difference. The recipient must, in con-
nection with the inventory, verify the
existence, current utilization, and con-
tinued need for the property.

(d) A control sysiem must be in ef-
fect to insure adequate safeguards to
prevent loss. damagse, ot theft of the
property. Any loss, damage, or theft of
property must be investigated and
fully documented. If the property is
owned by the Federal Government, the
recipient must promptly notify the
Federal agency responsible for admin-
istering the property

(&) Adeguate maintenance procedures
must be implemented to keep the prop-
erty in good condition.

§600.324 Supplies.

(&) Title vests in the recipient upon
acquisition of supplies acquired with
Federal funds under an award.

{b) Upon termination or completion
of the project or program, the recipient
may retain any anused supplies. If the
inventory of unused supplies exceeds
$5,000 in total aggregate value and the
items are not needed for any other Fed-
erally sponsored project or program,
the recipient may retain the items for
use on non-Federal sponsored activities
or sell them but must, in either case,
compensate the Federal Government
for its share

§6060325 Intellectual properiy.

(a) Scope This section sets forth the
policies with regard to disposition of
rights to data and to inventions con-
ceived or first actunally reduced to
practice in the course of, or under, a
grant or cooperative agreement with
DOE

(h) Patents right—small business con-
cerns. In accordance with 35 U.8.C. 202,
if the recipient is 2 small business con-

§4600.325

cern and receives a grant, cooperative
agreement, subaward, or contract for
research, developmental, or demonstra-
tion activities, then, unless there are
“exceptional circumstances’ as de-
scribed in 35 U.S.C. 202(e), the award
must contain the standard clause ih
Appendix A to this subpart, entitled
“Patents Rights (Small Business Firms
and Nonprofit Organizations’ which
provides to the recipient the right to
glect owneirship of inventions made
under the award

(¢) Patent rights—other than small
business concerns, e.g., large businesses—
(1) No Patent Waiver. Except as provided

by paragraph (¢)(2) of this section. if

the recipient is a for-profit organiza-
tion other than a small business con-
cern, as defined in 35 U.8.C. 201(h) and
receives an award or a subaward for re-
search, development, and demonstra-
tion activities, then, pursuant to stat-
ute. the award must contain the stand-
ard clause in Appendix A to this sub-
part, entitled “Patent Rights (Large
Business Firms}—No Waiver” which
provides that DOE owns the patent
rights to inventions made under the
award.

(2) Patent Waiver Granted. Paiagraph
(eX1) of this section does not apply if:

(iy DOE grants a class waiver for a
particular program under 10 CFR part
784,

(ii} The applicant requests and re-
ceives an advance patent waiver under
10 CFR part 784; or

(iii) A subaward is covered by a waiv-
er granted ander the prime award

(3) Special Provision. Normsally, an
award will not include a background
patent and data provision. However,
under special circumstances, in order
to provide heightened assurance of
commercialization, a provision pro-
viding for a right to require licensing
of third parties to background inven-
tions, limited rights daia and/or re-
stricted computer software, may be in-
chuded. Inclusion of a background pat-
ent and/or a data provision to assure
commercialization will be done only
with the written concurrence of the
DOE program official setting forth the
need for such assurance. An award may
fnclude the right to license the Govern-
ment and third party contractors for
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special Government purposes when fu-
ture availability of the technology
would also benefit the government,
eg., clean-up of DOE facilities. The
scope of any such background patent
and/or data licensing provision is sub-
ject to negotiation.

(d) Rights in date—general rule. (1)
Subject to paragraphs (d)(2) and (3) of
this section, and except as otherwise
provided by paragraphs (e} and (f) of
this section or other law, any award
under this subpart must contain the
standard clause in Appendix A to this
subpart, entitled *Rights in Data—
General'’.

(2y Normally, an award will not re-
quire the delivery of limited rights
data or restricted computer software.
However, if the contracting officer, in
consultation with DOE patent counsel
and the DOE program official, deter-
mines that delivery of limited rights
data or restricted computer software is
necessary. %the contracting officer.
after negotiation with the applicant,
may insert in the award the standard
clause as meadified by Alternates I and/
or IT set forth in Appendix A to this
subpart.

(8) If software is specified for delivery
to DOE, or if other =special ¢ir-
cumstances exist, e.g., DOE specifying
“oppen-source” treaitment of software,
then the contracting officer, after ne-
gotiation with the recipient, may in-
clude in the award special provisions
requiring the recipient to obtain writ-
ten approval of the coniracting officer
prior to asserting copyright in the soft-
ware, modifying the retained Govern-
ment license, and/or otherwise altering
the copyright provisions.

(e) Rights in data—programs covered
under special protected data statuies. (1)
If a statute, other than those providing
for the Small Business Innovation Re-
search (8BIR) and Small Business
Techriology Transfer Research (STTR)
programs, provides for a period of time,
typically up to five years, during which
data produced under an award for re-
search. development, and demonstra-
tion may be protected from public dis-
closure, then the contracting officer
must insert in the award the standard
clause in Appendix A to this subpart
antitled ~Rights in Data—Programs
Covered Under Special Protected Data
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Statutes” or, as determined in con-
sultation with DOR patent counsel and
the DOE program official, a modified
version of such clause which may iden-
tify data or categories of data that the
recipient must make available to the
publie,

(2) An award ander paragiaph (e)(1} of
this section is subject to the provisions
of paragraphs (d)(2) and (3) of this sec-
tion

(f) Rights in data—SBIR/STTR pro-
grams. (1) If an applicant receives an
award under the SBIR o1 STTR pro-
gram then the contracting officer
must insert in the award the standard
data clause in the General Terms and
Conditions for SBIR Grants, entitled
*“Rights in Data—S3BIR Program’'.

() The data rights provisions for
SBIR/STTR grants are contained in the
award terms and conditions for SBIR
grants located at hifp./e-center.doe.gov
on the Professionals Hdémepage under
Financial Assistance, Regulations and
Guidance

(e) Authorization and consent. (1)
Weork performed by a recipient under a
grant is not subject to authorization
and consent to the use of a patented in-
vention, and the Government assumes
no liability for patent infringement by
the recipient under 28 U.S.C. 1498

(2) Work perfoimed by a recipient
under a cooperative agreement is sub-
ject to authorization and consent to
the use of a patented invention con-
sistent with the principles set forth in
48 CFR 27.201-1.

(3) The cont:acting officer, in con-
sultation with patent counsel, may
also include clauses in the cooperative
agreement addressing other patent
matters related to authorization and
consent, such as patent indemnifica-
tion of the Government by recipient
and notice and assistance regarding
patent and copyright infringement.
The policies and clauses for these other
patent matters will be the same or con-
sistent with those in 48 CFR part 927,

Procurement Standards

$600,330 Purpose of
standards.

Section 600.331 sets forth
ments necessary to ensure:

procurement

require-
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(a) Recipients’ procurements that use
Federal funds comply with applicable
Federal statutes, regulations, and exec-
utive orders.

{hy Proper stewardship of Federal
funds used in recipients’ procurements.

$600.331 Requirements.

The following requirements pertain
to reciplents’ procursments funded in
whole or in part with Federal funds or
with recipients’ cost-share or match:

(a} Reasonable cost. Recipients’ pro-
curement procedures must use best
commercial practices to ensare reason-
able cost for procured goods and serv-
ices. Recipients are encouraged to buy
commercial items, if practicable.

(In Pre-award review of certain procure-
ments I the contracting officer deter-
mines that there is a compelling need
to petform a pre-award review of a spe-
¢ilit tiansaction and the terms of the
award identify the specific transaction
and movide for such & review, then the
recipient must obsain the contracting
offiver s approval prior to awarding the
ttansaction and must provide the con-
tiacting officer the following docu-
ments to review:

11 Request for proposals o1 invita-
tion to hid, if any;

12) Cost, estimate;

13y Proposal/bid;

14y Proposed award document; and

(5 Summary of negotiations or jus-
tificasion for award.

1) Contract provisions. (1) Contracts
in excess of the simplified acquisition
threshold must contain contractual
provisions or conditions that allow for
administrative. contractual, or legal
remedies in instances in which a con-
tractor violates or breaches the con-
tract terms and provide for such reme-
lial actions as may be appropriate

(21 All contracts in excess of the sim-
plified acquisition threshold must con-
tain suitable provisions for termi-
nation for default by the recipient and
for termination duae to circumstances
beyond the control of the contractor.

(3) All negotiated contriacts in excess
of the simplified acquisition threshold
must include a provision permitting
access of DOE, the Inspector General,
the Comptroller General of the United
States. or any of their duly authorized
representatives, to any books, docu-

§600.341

ments, papers, and records of the con-
tractor that are directly pertinent to a
specific programs, for the purpose of
making audits, examinations, excerpts,
transcriptions, and copies of such docu-
ments

(4) All contracts, including those foz
amounts less than the simplified acqui-
sition threshold, awarded by recipients
and their contractors must contain the
procurement provisions of Appendix B
to this subpart. as applicable.

() Recipient responsibilities. The re-
cipient is the responsible authority,
without recourse to DOE, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of preocurements enyered into in
support of an award. This includes dis-
putes, claims, protesis of award, source
evaluation or other matters of a con-
tractual nature. The recipient should
refer matters concerning violations of
statutes to such Federal, State or local
aunthority as may have proper jurisdic-
tion.

Reparts and Records

§600.340 Puxpose of and

records.

Sections 600.341 and 600.342 prescribe
requirements for monitoring and re-
porting financial and program perform-
ance and for records retention.

§600.841 Monitoring and reporting
programt and financial perform-
ance.

(a) The terms and conditions of the
award prescribe the reporting require-
ments, the frequency, and the due
dates for reports. At a minimum re-
guirements must include:

(1) Periodic progress reports (at least
annually, but no more freguently than
quarterly) addressing both program
status and business status, as follows:

(i) The program portions of the re-
ports must address progress toward
achieving program performance goals
and milestones, including current
issues, problems, or developments.

(ii) The business portions of the re-
ports must provide summarized details
on the status of resources (Federal
funds and non-Federal cost sharing or
matching), including an accounting of
expenditures for the peried covered by
the report The report should compare

reports
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the resounrce status with any payment
and expenditure schedules or plans pro-
vided in the original award, explain
any major deviations from those sched-
ules, and discuss actions that will be
taken to address the deviations.

(2) A final technical report if the
award is for research and development

(h) If the contracting officer pre-
viously authorized advance payments,
pursuant to §600.312(a)2), he/she should
consult with the DOE project director
and consider whether program progress
reported in the periodic progress re-
port, in relation to reported expendi-
tures, is sufficient to justify continued
authorization of advance payments

§600.342 Retiention and access re
guirements for records.

(a} This section sets forth require-
ments for records retention and access
to records for awards %0 recipients and
subrecipients.

(b) Financial records, supporting doc-
uments, statistical records. and all
other records pertinent to an award
must be retained for a period of three
years from the date of submission of
the final expenditure report. The only
exceptions atre the following.

(1) If any litigation, claim, or andit is
started before the expiration of the 3-
year period, the records must be re-
tained until all litigation. claims, o1
audit findings involving the records
have been resolved and final action
taken.

{2) Records for real property and
eguipment acquired with Federal funds
must be retained for 3 years after final
disposition.

(3) If records are transferred to or
maintained by DOE, the 3-year reten-
tion reguirement is not applicable io
the recipient.

(4) Indirect cost rate proposals, cost
allocation plans, and related records
must be retained in accordance with
the requirements specified in para-
graph (g) of this section.

(¢) Copies of original records may be
substituted for the original records if
aunthorized by the contracting officer.

(dy The contracting officer may r1e-
quest that recipients transfer certain
records to DOE custody if he or she de-
termines that the records possess long
term retention value Hewever, in
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order to avoid duplicate recordkeeping,
a contracting officer may make ar-
rangements for recipients to retain any
records that are continuously needed
for joint use

(e} DOE, the Inspector General,
Comptraoller General of the United
States, or any of their duly authorized
representatives, have the right of time-
ly and unrestricted access to any
books, documents, papers, or oiher
records of recipients that are pertinent
to the awards, in order to make audits,
examinations, excerpts, transcripts and
copies of such documents. This right
also includes timely and reasonable ac-
cess to a recipient’s personnel for the
purpose of interview and discussion re-
lated to such documents. The rights of
access in this paragraph are not lim-
ited to the required 1efention peliod,
but must last as long as records are re-
tained.

(f) Unless 1equired by statute, DOE
must not place restrictions on reecipi-
ents that limit public access to the
records of recipients that are pertinent
to an award, except when DOE can
demonstrate that such records would
be kept confidential and would be ex-
empt from disclosure pursuant to the
Freedom of Information Act (6 TU.SC.
552) if the records belonged to DOE

(g} Indirect cost proposals, cost allo-
cation plans, and other cost accounting
documents (such as documents related
to computer usage chargeback rates),
along with their supporting records,
must be retained for a 3-year period, as
follows:

(1) If the recipient or the subrecipient
is reguired to submit an indirect-cost
proposal, cost allocation plan, or other
computation $o the cognizant Federal
agency for purposes of negotiating an
indirect cost rate or other rates, the 3-
year retention period starts on the
date of the submission.

(2) If the recipient or the subrecipient
is not required to submit the docu-
ments or supporting records for negoti-
ating an indirect cost rate or other
rates, the 3-year retention period for
the documents and records starts at
the end of the fiscal year (or other ac-
counting period) covered by the pro-
posal plan, or other computation
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(h) If the information described in
this section is maintained on a com-
puter, recipients must retain the com-
puter data on a reliable medium for the
time periods prescribed, Recipients
may transfer computer data in ma-
chine readable form from one reliable
computer medium to another. Recipi-
ents’ computer data retention and
transfer procedures must maintain the
integrity, reliability, and security of
the original computer data. Recipients
must also maintain an audit trail de-
scribing the data transfer. For the
record retention time periods pre-
scribed in this section, recipients must
not destroy. discard, delete, or write
over such computer data.

Termination and Enforcement

$600.350 Purpose of termination and
enforcement.

Sections 600 851 through 600353 set
forth uniform procedures for suspen-
sion. termination, enforcement, and
disputes

$600.351 Termination.

(a) Awards may be terminated in
whole or in part only in accordance
with one of the following:

{1y By the contracting officer, if a re-
cipient materially fails to comply with
the terms and conditions of an award.

{2y By the contiracting officer with
the consent of the recipient, in which
case the two parties must agree upon
the termination conditions, including
the effective date and, in the case of
partial termination the portion to be
terminated

(3) By the recipient upon sending to
the contracting officer written notifi-
cation setting forth the reasons for
such termination. the effective date,
and. in the case of partial termination,
the portion to be terminated. The re-
cipient must provide such notice at
least 30 calendar days prior to the ef-
fective date of the termination. How-
ever, if the contracting officer deter-
mines in the case of partial termi-
nation that ‘the reduced or medified
portion of the award will not accom-
plish the purposes for which the award
was made, he or she may terminate the
award in its entirety

§600.352

¢b) If the recipient incurred allowable
costs prior to the termination, the re-
sponsibilities of the recipient referred
to in §600.36i(hb), including those re-
lated to property, apply to the termi-
nation of the award, and provision
must be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate

§600.352 Enforcement.

(a) Remedies for noncompliance. 1f a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the contracting officer
may. in addition to imposing any of
the special conditions outlined in
§600.304, take one or more of the fol-
lowing actions, as appropriate:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the contracting
officer.

(2) Disallow (that is, deny both the
ase of funds and any applicable match-
ing credit for) all or part of the cost of
the activity or action not in compli-
ance.

(3) Wholly ot partly suspend o1 ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Apply other remedies that may be
legally available,

(p) Hearings and appeals. In taking an
enforcement action, DOE must provide
the recipient an opportunity for hear-
ing, appeal, or other administrative
proceeding to which the recipient is en-
titled under any statute or regulation
applicable to the action involved

(¢c) Effects of suspension and termi-
nation, Costs resulting from obligations
incurred by the recipient during a sus-
pension or after termination of an
award are not allowahle, unless the
contracting officer expressly author-
izes them in the notice of suspension or
termination or subsequently authorizes
such costs. Other recipient costs during
suspension or after termination, which
are necessary and not reasonably
avoidable, are allowable if the costs:

(1) Result from obligations which
were properly incurred by the recipient
before the effective date of suspension
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or termination, are not in anticipation
of it, and in the case of a termination,
are noncancellable; and

(2) Would be allowable if the award
expired normally at the end of the
funding period.

(d) Relationship to debarment and sus-
pension The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under 10
CFR part 1036.

$600.358 Disputes and appeals.

Consistent with 10 CFR 60022 and
part 1024, recipients have the right to
appeal certain decisions by contracting
officers

APTER-IHE-AWARD REQUIREMENTS

§600.360 Purpose.

Sections 600.361 through 600363 con-
tain progedures for closeout and for
subsequent disallowances and adjust-
ments

$600.361 Closeout procedures.

(a) Recipients must submit, within 90
calendar days after the date of comple-
tion of the award, all reports required
by the terms and conditions of the
award. DOE may approve extensions
when requested by the recipient.

(b) The {following provisions must
apply to the closeout:

(1} Unless DOE authorizes an exten-
sion, a recipient must liquidate all ob-
ligations incurred under the award not
later than 90 calendar days after the
funding period or the date of comple-
tion of the award as specified in the
terms and conditions of the award or in
agency implementing instructions.

(2) DOE must make prompt, final
paymenis to a recipient for allowable
reimbursable costs under the award
being closed out.

(2) The recipient must promptly re-
fund any unobligated balances of cash
that DOE has advanced or paid and
that are not authorized to be retained
by the recipient for use in other
projects. OMEB Circular A-129 governs
unreturned amounts that become de-
linguent debts.

(4) When authorized by the terms and
conditions of the award, the con-
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tracting officer must make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs
after closeout reports are received.

(5) The recipient must account for
any real property and equipment ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§600.321 through 600 .325.

(6} If a final audit is required and has
not been performed prior to the close-
out of an award, DOE retains the right
to recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

$600.362 Subsequent adjusiments and
continuing responsibilities.

{a) The closeout of an award does not
affect any of the following:

(1) The 1ight of DOE to disallow costs
and recover funds on the basis of a
later audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, colrections. or other
transactions.

{3) Andit requirements in §600.316.

(4) Property management require-
ments in §§600.321 through 600.325.

(5) Records retention requirements in
§600.342.

(b) After closeout of an award, the
continuing responsibilities under an
award may be modified or ended in
whole or in part with the consent of
the contracting officer and the recipi-
ent, provided property management re-
gquirements are considered and provi-
sions made for the continuing respon-
sibilities of the recipient, as appro-
priate.

§600.363 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government. If not paid within 30
days after the demand for payment,
DOE may reduce the debt in accord-
ance with the procadures and tech-
nigques described in 10 CFR part 10%5
and OMB Circular A-128, including:

(1) Making an administrative offset
against other requests for reimburse-
ments.

179




Depcﬂmen’t of Energy

(2) Wwithholding advance payments
otherwise due to the recipient.

(3) Taking other action permitt.ed by
statute Or regulation.

(h) Except as otherwise provided by
law, DOE may charge interest and ad-
ministrative fees on an overdue debt in
accordance with 31 CFR Chapter IX
parts 900-904, Federal Claims Collec-
tion Standards *

ADDITIONAL PROVISIONS

5600.380 Purpose.

The Ppurpose of A dditional Provi-
sions’ 18 to provide alternative Te-
quirements for recipients otherwise
covered by this subpart D, when they
are per{orming under Small Rusiness

Innovation Research g ants.

£600.381 Special provisions for Small
Business nnovation Research
Grants.

(a) General. This section contains
provisions applicable to the Small
Business Innovation Reserach (SBIR)
Program.

(b) Provisions Applicable to Phase I
SBIR Awards: Phase 1 SRIR awards
may be made on a fixed obligation
basis, subject to the following require-
ments.

(1) While proposed costs must be ana~
lyzed in detail to ensure consistency
with applicable cost principles, in-
curred cosls are not subject to review
under the standards of cost allow-
ability.

(2) Although detailed yudgets are
submitted by & recipient and reviewed
by DO for purposes of establishing the
amount to he
pegories are not stipulated in making an
award:

(3) Prior approval from the DOE for
rebudgesing among categories ©Y the
recipient is not required. Prior ap-
proval from DOE is required for any
variation from the requirement that no
more than one-third of Phase 1 work
can be done by subcontractors ox con-
sortium partneis

4) Pre-award expendituie approval is
not requiredy

(5) Payments aie £o be made in the
game manner as other financial assist-
ance {(see §600.312), except that, when
determined appropriate yy the cog-

awarded, budget cat-
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nizant program official and con-
gracting officer, a lump sum payment
may be made If & jump sum payment
ijs made, the award must contain a com-
dition thab requires the recipient to re-
turn to DOB amounts remaining unex-
pended at the end of the project if
those amounts exceed 3500;

(6) Recipients will certify in writing
to the Contracting Officer ab the end of
the project that the activity was com-
pleted or the level of effort was Bx-
_ ghould the activity or effort
not be carried out, the recipeint would
be expected to make appx‘opriat.e reim-
pursements;

[{D] Requirements for periodic repolts
may be astablished for each award so
long as they are consistent with
§600.34L:

(8) Changes in piincipal investigator
or proiect jeader, SCOPR of effort, oI in-
stitution require the prior approval of
DOE.

(¢) Provision Applicable to Phase II
gBIR Awards. Phase 11 SBIR awards
may be made for a single hudget period
of 24 months.

(dy Provisions Applicable to Phase I and
Phase 11 SBIR Awards. (1) The prior ab-
proval of the cognizant DOE Con-
tracting Officer js required vefore the
final budget period of the proiect pe-
riod may be extended without addi-
tional funds. :

(2) A fee oI profit may be paid 16
SRIR recipients.

APPENDIX A TO SUBPART D TO PART
600—PATENT AND DATA PROVISIONS

1 Patent Rights (Small Business Flims and
Nonprofit Orga.:ﬂzat.ions)

9. Patent Rights (Large Rusiness Firms}—No
Walver

3 Rights in Data—Genel al

4 Rights in Data—Programs Covered Under
Special protected Data Statutes

PATEI;I’I RIGHIS (SMALL BUSINESE FIRMS AND
NONPROFIT OEGANIZATIONS)

Q) Definitions

Invention Means any invention oI’ discovery
which is or may be patentable or other wise
prot,ect.able under title 35 of the United
gtates Code, OF any novel variety of plant
which is or may e prot.ected ander the Plant
Variety Protection Act (TUSC 9321 et 5eqd.).

Made when used in relasion to any inven-
tion neans the conception or first actual re-
daction to practice of such invention
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Nonprofit organization means a university
or other institution of higher education ot
an organization of the type described in sec-
tion 501(c)3) of the Internal Revenue Code of
1954 (26 U .S.C. 501(c)y and exempt from tax-
ation under section 501¢(a) of the Internal
Revenue Code (26 U.S.C, 501(a)} or any non-
profit scientific o1 eduwcational organization
gualified under a State nonprofit organiza-
tion statute,

Practical application means to manufacture
in the case of a composition or product, to
practice in the case of a process or method,
o1 to operate in the case of & machine or sys-
tem; and, in each case, under such conditions
as to establish that the invention is being
utilized and that its benefits are to the ex-
tent permitted by law or Government regula-
tions avaiiable to the public on reascnable
terms.,

Small business firm means a small business
concern as defined at section 2 of Public Law
83-536 (16 U.5 C 632) and implementing regi-
laticns of the Administrator of the Small
Business Administration. For the purpose of
this clause. the size standards for small husi-
ness concerns involved in Government pro-
curement and subcontracting at 13 CFR 121.3
through 121.5 and 13 CFR 121 3 through 131 12
respectively. will be used.

Subject invention means any invention of
the Recipient conceived or first actually re-
duced to practice in the performance of work
under this award, provided that in the case
ol a variety of plant. the date of determina-
tion (as defined in section 41(d) of the Plant
Variety Protection Act, 7 U.S.C. 2401(d) must
also occmr dwring the period of award per-
formance

(b) Allecation of Principal Rights

The Recipient may retain the entire right,
titie. and interest throughout the world to
each subject invention subject to the provi-
sions of this Patent Rights clause and 35
U.5.0. 203. With respect to any subject inven-
tion in which the Recipient retains title, the
Federal Government shall have a non-exclu-
sive. nontransferable, irrevocable, paid-up 1i-
cense to practice or have practiced for or on
henalf of the U.S. the subject invention
throughout the worid.

¢y Invention Disclosure, Election of Title
and Filing of Patent Applications by Re-
cipient

(1) The Reciplent will disclose each subject
invention to DOE within two months after
the inventor discloses it in writlng to Recipi-
ent personnel responsibie for the administra-
tion of patent matters. The disclosure to
DOE shall be in the form of & written report
and ghall identify the award under which the
invention was made and the inventor(s). It
shall be sufficiently complete in technical
detail to convey a clear understanding to the
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extent known at the time of disclosure, of
the nature, pupose, operation, and the phys-
ical, chemical, biological or electrical char-
acteristics of the invention. The disclosure
shall also identify any publication on sale or
public use of the invention and whether a
manuseript desciibing the invention has
been submitted for publication and. if so,
whether it has been accepted for publication
at the time of disciosure In addition. after
disclosure to DOE, the Recipient will
promptly notify DOE of the acceptance of
any manuscript describing the invention for
publication or of any on sale or public use
planned by the Recipient.

(2) The Recipient will elect in wiiting
whether or not to retain title to any such in-
vention hy notifying DOE within two years
of disclosure to DOE However, in any case
where publication, on sale, or public use has
initiated the one-year statutory period
wherein valid patent protection can still be
obtained in the U.8. the period for election
of title may be shortened by the agency to a
date that is no more than 60 days prior to
the end of the statutory peried

(3) The Recipient will file its initial patent
application on an invention to which it
elects to retain title within one year after
election of title or, if earlier, prior to the end
of any statutory period wherein valid patent
protection can be obtained in the U 8. after
a publication. on sale, or public use. The Re-
cipient will file patent applications in addi-
tional countries oy international patent oi-
fices within either ten months of the cor-
responding initial patent application, or six
months from the date when permission is
granted by the Commissioner of Patents and
Trademarks to file foreigm patent applica-
tions when such filing has been prehibited by
a Secrecy Order.

(4) Requests for extension of the time for
disclosure to DOE, election. and filing under
subparagraphs (e)1), (2}, and (3) of this
clause may at the discretion of DOE. be
granted

(d) Conditions When the Government May
Obtain Title

The Recipient will convey to DOE. upon
written request. title to any subject inven-
tion:

(1) If the Recipient fails to disclose o1 elect
the subject invention within the times speci-
fied in paragraph {¢) of this patent rights
clause, or elects not to retain title; provided
that DOE may only reguest title within €0
days after learning of the failure of the Re-
cipient to disclose or elect within the speci-
fied times:

{2) In those countries in which the Recipi-
ent fails to file patent applications within
the times specified in paragraph (¢) of this
Patent Rights clause; provided, however
that if the Recipient has filed a patent appli-
cation in a country after the times specified
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in paragraph (c) of this Patent Rights clause,
but prior to its receipt of the written request
of DOE, the Recipient shall continue to re-
tain title in that country; or

(3) In any country in which the Recipient
decides not to continne the prosecution of
any application for, to pay the maintenance
fees on, or defend in a reexamination or op-
position proceeding on. a patent on a subject
invention

(e) Minimuom Rights to Recipient and
Protection of the Recipient Right To File

(1) The Recipient will retain a non-exclu-
sive 1oyalty-free Iicense throughout the
world in each subject invention to which the
Government obtains title, except if the Re-
cipient fails to disclose the subject invention
within the times specified in paragraph (c) of
this Patent Rights clause. The Recipient’s H-
cense extends to its domestic subsidiaries
and affiliates, if any, within the corporate
structure of which the Recipient is a party
and includes the right to grant sublicenses of
the same scope of the extent the Recipient
was legally obligated to do so at the time the
award was awarded. The license is transfer-
able only with the approval of DOE excebt
when transferted to the successor of that
part of the Recipient’s business to which the
invention pertains.

(2) The Recipient’s domestic license may
be revoked or modified by DOE to the extent
necessary bto achieve expeditious practical
application of the subject invention pursuant
to an application for an exclusive license
submitted in accordance with applicabie pro-
visions at 37 CFR part 404 and the agency's
licensing regulation, if any This license will
not be revoked in that field of use or the geo-
graphical areas in which the Recipient has
achieved practical application and continues
to make the benefits of the invention reason-
ahly accessibie to the public. The license in
any foreign count1y may be revoked or modi-
fied at discretion of the funding Federal
agency to the extent the Recipient, its li-
censees. oI its domestic subsidiaries or affili-
abes have failed to achieve practical applica-
tion in that foreign country.

(3) Before revocabion or modification of the
license, the funding Federal agency will fur-
nish the Recipient a written notice of its in-
tention to revoke or modify the license, and
the Recipient will be allowed thirty days (or
such other time as may be authorized by
DOE for good cause shown by the Recipient)
after the notice to show cause why the 1i-
cense should not be revoked or modified. The
Recipient has the right to appeal, in accord-
ance with applicable regulations in 37 CFR
part 404 and the agency's licensing regula-
tions, if any. concerning the licensing of
Government-owned inventions. any decision
concerning the revocation or modification of
its license
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(D) Recipient Action Tc Protect
Government’s Interest

(1) The Recipient agrees to execute or to
have executed and promptly deliver to DOE
all instruments necessary to

(i) Establish or confirm the rights the Gov-
ernment has throughout the world in those
subject inventions for which the Recipient
retains title; and

(ii) Convey title to DOE when requesied
under paiagraphk {d) of this Patent Rights
clause, and to enable the government to ob-
tain patent protection throuvghout the world
in that subject invention,

(2) The Recipient agrees to vequire. by
written agreement, its employees, other
than clerical and non-technical employees,
to disciose promptly in writing to personmel
identified as responsible for the administra-
tion of patent matters and in a format sug-
gested by the Recipient each subject inven-
tion made under this award in order that the
Recipient can comply with the disclosure
provisions of paragraph (c) of this Patent
Rights clause, and to execute all papers nec-
essary to file patent applications on subject
ihventions and to establisk the Govern-
ment's rights in the subject inventions. The
disclosure format should require, as a min-
imum the information requested by para-
graph (¢)(1) of this Patent Rights clanse. The
Recipient shall instruct such employees
through the employee agresments or other
suitable educational programs on the impor-
tance of reporting inventions in sufficient
time to permit the filing of patent applica-
tions prior to U.S. or foreign statutory bars.

(3) The Recipient will notify DOE of any
decision not to comtinue prosecution of &
patent application, pay maintenance fees, or
defend in a reexamination or opposition pro-
ceeding on a patent. in any country, not less
than 30 days before the expiration of the re-
sponse period required by the relevant pat-
ent office,

(4) The Recipient agrees to include, within
the specification of any U.8. patent applica-
tion and any patent issuing thereon covering
a subject invention. the following statement:
“This invention was made with Government
support under (identify the award) awarded
by (identify DOE). The Government has cer-
tain rightis in this invention ™

(g) Subaward/Contzact

(1) The Recipient wili include this Patent
Rights clause, suitably modified to identify
the parties in all subawards/contracts, re-
gardless of tier, for experimental, develop-
mental or research work to he performed by
a small business firm or nenprofit organiza-
tion. The subrecipient/contractor wili retain
all rights provided for the Recipient in this
Patent Rights classe. and the Recipient will
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not as part of the consideration for award-
ing the subcontract, obtain rights in the sub-
contractors’ subject inventions

(2) The Recipient wilt include in all other
subawards/contracts. regardless of tier, for
experimental. developmental or research
work, the patent rights clause required by 10
CFR 600 325(c).

(3) In the case of subawards/contracts at
any tier, DOE, the Recipient, and the sub-
recipient/contiactor agree that the mutual
obligations of the parties created by this
clause constitute a confract between the
subrecipient/contiactor and DOE with re-
spect to those matters coverad by the clause

(h} Repoi ting on Utilization of Subject
Inventions

The Recipient agrees to submit on request
periodic reports no more freqaently than an-
nually on the utilization of a subject inven-
tion o: on efforts at obtaining such utiliza-
tion that are heing made by the Recipient o1
its licensees or assignees, Such reports shall
include information regarding the status of
development. date of first commercial sale
o1 use. gross royvalties received by the Re-
cipient and such other data and information
as DOE may reasonably specify. The Recipi-
ent also agrees to provide additional reports
in connection with any march-in proceeding
undertaken by DOE in accordance with para-
graph (i) of this Patent Rights clause, As re-
quired by 35 U.S.C. 202(c)5), DOE agrees it
will not disclose such information to persons
outside the Government without the permis-
sion of the Recipient

(i) Preference fo1 United States Industiy.

Notwithstanding any other provision of
this Patent Rights clause, the Recipient
agrees that neither it nor any assignee will
grant to any person the exclusive right to
use o1 sell any subject invention in the U.S.
unless such person agrees that any products
embodying the subject invention or produced
through the use of the subject invention will
be manufactured substantially in the U.S
However. in individual cases, the require-
ment for sich an agreement may be waived
by DOE upon a showing by the Recipient or
its assignee that reasonable but unsuccessful
efforts have heen made to grant licenses on
similar terms to potential licensees that
would be likely to manufactwre substantially
in the U 8. or that under the circumsiances
domestic manufacture is not commercially
feasible.

(j) March-in-Rights

The Recipient agrees that with respect to
any subject invention in which it has ac-
quired $itle DOE has the 1ight in accordance
with procedures at 37 CFR 401 6 and any sup-
plemental regulations of the Agency to re-
guire the Recipient an assignee or exclusive
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licensee of a subject invention to grant a
non-exclusive, partially exclusive, or exclu-
sive license in any field of use to a respon-
sible applicant or applicants. upon ierms
that are reasonable under the circumstances
and if the Reciplent assignee. or exclusive
licensee refuses such a request, DOE has the
right to graat such a license itself if DOE de-
termines that:

(1) Such action is necessaly because the
Recipient or agsignee has not taken or is not
expected to take within a reasonable time,
effective steps to achieve practical applica-
tion of the sabject invention in such field of
use;

(2) Such action is necessary to alieviate
health or safety needs which are not reason-
ably satisfied by the Reciplent assignes. of
their licensees;

(3) Such action is necessaly to meet le-
guirements for public use specified by Fed-
eral regulations and such requirements are
not reasonably satisfied by the Recipient. as-
signee, or licensee; or

(4) Such action is necessary because the
agreement required by paragraph (i) of this
Patent Rights clause has not been obtained
or waived or because a licensee of the exclu-
sive right to use or sell any subject inven-
ticn in the U.S is in hreach of such agree-
ment

(k) Special Provisions for Awards With
Nonprofit Qrganizations

If the Recipient is a nonprofit organiza-
tion, it agrees that:

(1) Rights to a sublect invention in the
U.S. may not be assigned without the ap-
proval of DOE, except where such assign-
ment is made to an organization which has
as one of its primary functions the manage-
ment of inventions, provided that such as-
signee will be subject to the same provisions
as the Recipient;

(2) 'The Recipient will share royalties col-
lected on a subject invention with the inven-
tor, including Federal employee co-inventors
(when DOE deems it appropriate) when the
subject invention is assigned in accordance
with 35 U 8.C. 202(e) and 37 CFR 401.10;

(3} The hzlance of any royvalties or Income
earned by the Recipient with respect to sub-
ject inventions, after payment of expenses
(including payments to inventors) incidental
to the administration of sabject inventiomns,
will be utilized for the support of scientific
or engineering research or education; and

(4) 1t wiil make efforts that are reasonable
under the eirecumstances to attract licensees
of subject inventions that are small business
firms and that it will give preference to a
small business fiim if the Recipient deter-
mines that the small busginess firm has a
plan or proposal for marketing the invention
which, if executed, is equally likely bo bring
the invention to practical application as any
plans or proposals from applicants that are
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not small business firms: provided that the
Recipient is also satisfied that the small
pusiness [irm nas the capability and Ye-
sources to carty out its plan OT proposal. The
decision whether to give & preference in any
specific case will be at the discretion of the
Recipient. Howevel, the Recipient agrees
that the Sect etary of Commerce may review
the Recipient's licensing program and deci-
sions regarding small business applicants,
and the Recipient will negotiate changes %0
its licensing policies, procedures or practices
with the secretary when the Secretary s re-
view discloses that the Racipient could take
reasonable stebs to implement more effec-
tively the 1'equirement,s of this pa.rag'r-a.ph
(k)4

[} Communications

All communica.tions required by this Pat-
ent Rights clause should be sent to the DOE
Patent Counsel address listed in the Award
Document

(m) Electronic ¥iling

Unless otherwise gpecified in the award,
the information jdentified in peiagiaphs
(02 and (D)(3) may he electronicauy filed.

{End of clause)

PATENT RIGHIS (LARGE BUSINESS FRMS)—NO
WAIVER

(a) Definitions

DOE putent waiver regulations, as used in
this clause, means the Department of Ene1gy
patent waiver regulations in effect on the
date of award. gee 10 CFR part 784.

Invention, 28 ased in this claunse, means any
invention or discovery which is or may be
pabentable of otherwise protecbable anderx
vitle 35 of the United States Code or any
novel variety of plant that is or may be
prot,ectahle qnder the Plant Variety Protec-
tjon Act (7 17.5.0. 2321, et 5€q.).

Patent Counsel, as used in this clanse,
means the Depaltment of Energy Patent
Counsel assisting the awarding activity-

Qubject invention, a5 psed in this clause,
means any invention of the Recipient con-
geived o first actually reduced to practice
in the course of or undev this agreement.

{b) Allocations of Principal Rights

(1) Assignment to the Government. The
Recipient agrees to assign ©O the Govern-
and interest
throughout the world in and to each subject
invention. except to the extent that rights
are vetained by the Recipient under subpara-
g1aph (0)2) and paragraph (d) of this clause

(2} Greater rights determinations. The Re-
cipient. or an employee-inventor after con-
sultation with the Recipient, may request
greater vights than the nonexclusive license
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and the forelgn patent rights provided in
paragra.ph (@) of this clanse On jdentified in-
yentions in accordance with the DOE patent
waliver reguiation. Each determination of
greatel rights under this agreement zhall he
subject to para.gra.p‘n (c) of this clause, unless
otherwise provided in the greater rights de-
termination. and to the regervations and
conditions deemed to be appropxiate by the
aecretary of Energy or designee

(¢) Minimum Rights Acquired by the
Goverament

With respect tO each subject invention to
which the Department of Energy grants the
Recipient principal or exclusive rights, the
Reciplent agrees L0 grant %o the Govern-
ment: A nonexclusive, nontra.nsfemble, ir-
revocable, paid-up license to practice or have
pract.iced each subject invenbion throughout

. the world by or o2 pehalf of the Government

of the United States (including any Govern-
ment agencyl <mareh-in rights'’ a8 set forth
in 37 CFR 401.14(a)(DY; preference for U5 in-
dustiy 28 geb forth in 37 CFR 401.14¢a X 1)
periodic reports apcl request, 1O more fre-
quently than annually on the utilization oI
intent of utilization of a sabject invension in
a mannel consistent with 35 U.8.C. 202(c){50;
and such Government rights in any ingtru-
ment transieiring rights in & subject inven-
tion

(d) Minimum Rights to the Recipient

(1) The Recipient 1s hereby granted a rev-
pcable. nonexclusive. yoyalty-free license in
sach patent application filed in any country
on a subject jnvention and any resulting pat-
ent in which the Government obtains titie,
unless the Recipient fails to disclose the sukb-
ject invention within the times specified in
subparagraph (e} of this clause. The Re-
cipient’s license axtends to its domestic sub-
sidiaries and affiliates, if any. within the
corporate structure of which the Recipient s
a pait and includes the right to grant sub-
jicenses of the same 560D to the extent the
Recipient was legally obligated o do so at
the time the agreement was awarded. The 1i-
cense is transferable only with the approval
of DOE except when transferred 10 fhe sac-
cessor of that part of the Recipient’s busi-
ness to which the invention pertains

(2) The Recipient may yequest the 1ight %o
acquire patent rights tc a subject jnvention
in any foreign country where the Govern-
ment; has elected not 10 gecure such rights,
subject to the minimam rights acquired by
the Government similar to paragmph () of
this clause guch request must be made in
writhing to the Patent Counsel as part of the
disclosure required by subparag-raph (e¥2) of
this clanse, with a coby to the DOE Con-
tracting Officer. DOE appl oval, if given, will
e based on a determination that this would
pest serve the national interest
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(e) Invention Identification, Disclosures. and
Reports

(1} The Recipient shall establish and main-
tain active and effective procedares to as-
sure that subject Inventions are promptly
identified and disclosed to Recipient per-
scnnel responsible for patent matters within
5 months of conception and/or first actual re-
duction to practice, whichever ocours first in
the performance of work under this agree-
ment. These procedures shall include the
maintenance of laboratory notebooks or
squivalent records and other records as are
reasonably necessary to document the con-
ception and/or the first actual reduction to
practice of subject inventions, and records
that show that the procedures for identifying
and dQisclosing the inventions are followed.
Upon request. the Recipient shall furnish the
Contracting Officer a description of such
procedures for evaluation and for determina-
tion as to their effectiveness.

(2» The Recipient shall disclose each sub-
ject invention to the DOE Patent Counsel
with a copy to the Contiacting Officer with-
in 2 months after the inventor discloses it in
writing to Recipient personnel responsible
forr patent matters or, if earlier, within 6
months after the Recipient becomes aware
that a subject invention has been made but
in any event before any on sale, public use,
p1 publication of such invention known to
the Recipient. The discloswre to DOE shali
Le in the form of a written report and shall
identify the agreement under which the in-
vention was made and the inventor(s). I%
shall be sufficiently complete in technical
detail to convey a clear understanding, to
the extent known at the time of the disclo-
sure, of the nature, purpose, operation, and
physical. chemical, biological, or elecirical
characteristics of the invention. The disclo-
sure shall also identify any publication on
sale. or public use of the invention and
whether a manuscript describing the inven-
tion has heen submitted for publication and,
if so, whethe: it has been accepted for publi-
cation at the time of disclosure. In addition,
after disclosure to DOE. the Recipient shall
prompély notify Patent Counsel of the ac-
ceptance of any manuscript describing the
invention for publication or of any on sale or
public use planned by the Recipient. The re-
port should also include any request for a
greater rights determination in accordance
with subparagraph (b)(2) of this clause. When
an invention is disclosed to DOE under this
paragiaph. it shall be deemed to have been
made in the manner specified in BSections
(a)(1) and (a)2) of 42 U.8.C 5008, unless the
Recipient contends in writing at the time
the invention is disclosed that 1t was not so
made.

(3) The Recipient shall furmish the Con-
tiacting Officer & final report, within 3
months after completion of the work listing
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all subject inventions or containing & state-
ment that there were no such imventions,
and listing all subawards/contracts at any
tier containing a patent rights clause or con-
taining a statement that there were no such
subawards/contracts

(4) The Recipient agrees to require, by
written agreement, its employees, other
than elerical and nontechnical employees, to
disclose promptly in writing to personnel
identified as responsible for' the administra-
tion of patent matters and in a formab sug-
gested by the Recipient each subject inven-
tion made under subaward/contract in order
that the Recipient can comply with the dis-
closure provisions of paragraph (¢) of this
clause. and to execute all papers necessary
to file patent applications on subject inven-
tions and to establish the Government’s
rights in the subject inventions This disclo-
sure format shonld require, as a minimum,
the information required by subparagraph
(e)(2) of this clause,

(5) The Recipient agrees, subject to FAR
27 302(j). that the Government may duplicate
and disclose subject invention disclosures
and all other reports and papers furnished or
required to he furnished pursuant to this
clause

(f) Examination of Records Relating to
Inventions

(1) The Contracting Officer o1 any author-
ized representative shall, until 3 years after
final payment under this agreement. have
the 1ight to examine any bocks (including
laboratory nctebooks), records and docu-
ments of the Recipient relating to the con-
ception or first actual reduction te practice
of inventions in the same field of technology
as the work under this agreement to deter-
mine whether—

(i) Any such inventions are subject inven-
tions;

(ii) The Recipient has established and
maintains the procedures required by sub-
paragraphs (e)(1) and (4) of this clause;

(iif) The Recipient and its inventors have
compliad with the precedures.

(2) If the Contracting Officer leaims of an
unreported Recipient inventior: which the
Contracting Officer believes may be a sub-
jeat invention, the Recipient may be re-
guired to disclose the invention to DOE for a
determination of ownership rights.

(3) Any examination of records under this
paragraph will be subjsct to appropriate ¢on-
ditions to protect the confidentiality of the
information involved

{g} Subaward/Contract

(1) The recipient shall include the cliuse
PATENT RIGHTS (SMALL BUSINESS
FIRMS AND NONPROFIT ORGANIZA-
TIONS) (suitably modified to identify the
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parties) in all subawards/contracts, regard-
less of tier, for experimental, developmental,
demonstration, or researck work to be per-
formed by a small business firm or domestic
nonprofit organization, except where the
work of the subaward/contract is subject to
an Exceptional Circumstances Determina-
tion by DOE. In all other subawards/con-
tracts. regardless of tier, for experimental,
developmental, demonstration, or research
work, the Recipient shall include this clause
(suitably modified to identify the parties). or
an alternate clause as directed by the con-
tracting officex. The Recipient shall not, as
part of the consideration for awarding the
subaward/icontract, obtain rights in the sub-
recipient’sicontractor’s subject inventions.

(2) In the event of a refusal by a prospec-
tive subrecipient/contractor to accept such a
clause the Recipient:

(i) Shall promptly submit a wiitten notice
to the Contracting Officer setfing forth the
subrecipient/contractor’s reasons for such re-
fusal and other pertinent information that
may expedite disposition of the matter; and

(ii) Shall not proceed with such subaward/
contiact without the written authorization
of the Contracting Officer

(3) In the case of subawards/contracis at
any tier. DOE, the subrecipient/contractor
and Recipient agree that the mutual obliga-

tions of the parties created by this clause

constitute a contract between the sub-
recipient.contractor and DOE with respect to
those matters covered by this clanse.

(4) The Recipient shali promptly notify the
Contracting Officer in writing upon the
award of any subaward/contract at any tier
containing a patent rights clanse by identi-
fying the subrecipient/contractor, the appli-
cable pateat rights clause, the work toc be
performed under the subaward/contract, and
the dates of award and estimated comple-
tion Upon request of the Contracting OIfi-
cer, the Recipient shall furnish a copy of
such subaward/contract and. no more fre-
quently than annually, a listing of the sub-
awards/contiacts that have been awarded

{5) The Recipient shall identify all subject
inventions of a subrecipient/contractor of
which 1t acquires knowledge in the perform-
ance of this agreement and shall notify the
Patent Counsel with a copy %o the con-
tracting officer, promptly upon identifica-
tion of the inventions.

(h) Atomic Energy

{1) No c¢laim for pecuniary award of com-
pensation under the provisions of the Atomic
Energy Act of 1934, as amended, shall be as-
serted with respect to any invention or dis-
covery made or conceived in the course of o1
under this agreement.

{2) Except as otherwise anthorized in writ-
ing by the Contracting Officer, the Recipient
will obtain patent agreements to effectuate
the provisions of subparagraph (hi(1) of this

Pt. 600, Subpt. D, App. A

clause from all persons who perform any part
of the work under this agreement, except
nontechnical personnel, such as clerical em-
ployees and manual laborers.

(i) Pubiication

It is recognized that during the couise of
the work under this agreement. the Recipl-
ent or its employées may from time to time
desire to release or publish information re-
garding scientific or technical developments
conceived or first actually reduced to prac-
tice in the course of or under this agreement.
In order that public disclosure of such infor-
mation will not adversely affect the patent
interests of DOE or the Recipient, patent ap-
proval for release of pubtication shall be se-
cured from Patent Counsel prior to any such
release or publication

{j) Forfeiture of Rights in Unreported
Sabject Inventions

(1) The Recipient shall forfeit and assign to
the Government, at the request of the Sec-
retary of Energy o1 desigree, all rights in
any subject invention which the Recipient
fails to report to Patent Counset within six
months after the time the Recipient:

(i) Files or causes tc be filed a United
States or foreign patent application thereon;
or

(ii) Submits the {inal repoit reguired by
snbparagraph {e)3) of this clause, whichever
is later.

(2) However, the Recipient shall not forieit
rights in a subject invention if, within the
time specified in subparagraph (e)2) of this
clausge, the Recipient:

(i) Prepares a written decision based upon
a review of the record that the invention was
neither conceived nor first actually reduced
to practice in the course of or under the
agreement and delivers the decision to Pat-
ent Coutsel with a copy to the Coatracting
Officer, or

(ii) Contending that the invention is not a
subject invention, the Recipient nevertheless
discloses the invention and all facts perti-
nent o this contention to the Paten’ Coun-
sel with a copy of the Contracting Officer;
or

(iii) Establishes that the failure to disclose
did not result from the Recipient’s fault or
negligence.

(3) Pending written assignment of the pat-
ent application and patents on a subject in-
vention determined by the Secretaiy of En-
ergy or designee to be forfeited (such deter-
mination to be a final decision under the
Disputes clause of this agreement). the Re-
cipient shall be deemed to hold the invention
and the patent applications and patents per-
taining thereto in trust for the Government.
The forfeiture provision of this paiagraph (1)
shall be in addition to and shall not super-
sede other rights and remedies which the
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Government may have with respect to sub-
ject inventions

(End of clause)
RIGHTS I¥ DATA—GENERAL
(a) Definitions

Computer Date Bases, as used in this clause,
means a collection of data it a form capable
of. and for the purpose of, being stored in
processed, and operated on by a computer
The term does not include computer soft-
ware.

Computer software. as used in this clause,
means (i) computer programs which are data
comprising a series of instructions 1ules,
routines o1 statements regardless of the
media in which recorded. that allow or cause
a computer to perform a specific operation
o: series of operations and (ii) data com-
prising source code listings. design details
algorithms, processes flow charts, formulas,
and related material that would enable the
computer program to be produced, created or
compiled. The term does not include com-
puter data bases

Data as used in this clause, means re-
corded information, regardless of form or the
media cn which it may be recorded The
term includes technical data and computer
software. The term does not include informa-
tion incidental to administiation, such as fi-
nancial. administrasive, cost cr pricing o1
management information.

Form fit, and function dafa as used in this
clause. means dafta relating to items. compo-
nents, or processes that are sufficient to en-
able physical and functional interchange-
ability. as weil as data identilying source,
size, configuration, mating and attachment
characteristics, functional characteristics,
and performance reqguirements; except that
for computer software it means data identi-
fying source. functional characteristics, and
performance requirements but specifically
excludes the source code, algorithm, process,
formulae. and flow charts of the software.

Limited rights as used in this clause,k means
the rights of the Government in limited
rights @ata as set forth in the Limited
Rights Notice of subparagraph {g)2) if in-
cluded in this clanse.

Limited vights data, as used in this clause.
means data {other than computer seftware)
developed ai private expense that embody
trade secrets or are commereial or financial
and confidential ox privileged

Restricted compudier software, as used in this
clause, means compuber software developed
at private expense and that is a trade secret;
is commercial or financial and 1s confiden-
tial or privileged; or is published copyrighted
computer software; including minor modi-
fications of such computer software.

Restricted rights as used in this clause,
means the rights of the Government in re-
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stiicted computer software. as set forth in a
Restricted Rights Notice of sunbparagraph
(gX3) if included in this clause, or as other-
wise may be provided in a collateirzl agree-
ment incorporated in and made part of this
contract. ineluding minor modifications of
such computer software.

Technical dala, as used in this clause,
means data (othe: than computer software)
which are of a scientific or technical nature.
Technical data does not include compuber
software, but does include manuals and In-
structional materials and technical data for-
matted as a computer data base

Unlimited rights, as used in this clause,
means the right of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public, and
perform publicly and display publicly, in any
manner and for any purpose, and to have or
permit others to do so

(b) Allocations of Rights

(1) Except as provided in paragraph (c) of
this clause regarding copyright, the Govern-
ment shall have unlimited rights in—

{i) Data first produced in-the peirformance
of this agreement;

{il) Form, fit, and function data delivered
under this agreement;

{iii) Data delivered unde1 this agieement
(except for restricted computer software)
that constitute mannals o1 instructional and
training material for installation, operation,
or routine maintenance and repair of items,
components, ol processes delivered or fur-
nished for use under this agreement; and

(iv) All other data delivered under this
agreement unless provided otherwise for lim-
ited rights data or restricted computer solt-
ware in accordance with paragraph (g) of this
clause.

(2) The Recipient shall have the right to—

(i} Use, release to others, reproduce, dis-
tzibute. o1 publish any data first produced or
specifically nsed by the Recipient in the per-
formance of this agreement, unless provided
otherwise in paragraph (d) of this clause;

(ii) Protect from unauthorized disclosure
and use those data which are limited rights
data or restricted computer software to the
extent provided in paragraph {g) of this
claunse;

(iii) Substantiate use of. add o correct
limited rights. restricted rights, or copyright
notices and to take over appropriate action,
in agcordance with paragraphs (e) and (f) of
this clanse; and

(iv) Establish ¢laim te copyright subsisting
in data first produced in the performance of
this agreement to the extent provided in sub-
paragraph ¢c)1) of this clause

(c) Copyright

(1) Data first produced in the performance
of this agreement Unless provided otherwise
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in paragiaph {d) of this clause, the Recipient
may establish, without prior approval of the
Contracting Officer, claim to copyright sub-
sisting in data first produced in the perform-
ance of this agreement. When ciaim to copy-
right is made. the Recipient shall affix the
applicable copyright notices of 17 U.S.C. 401
or 402 and acknowledgement of Government
sponsorship (including agreement number)
to the data when such data are delivered to
the Government. as well as when the data
are published or deposited for registration as
a published work in the U.S. Copyright Of-
fice. For such copyiighted data, including
computer software, the Recipient grants to
the Government, and others acting on its be-
hatf. a paid-up nonexclusive, irrevocable
worldwide license in such copyrighted data
1o reproduce. prepare derivative works, dis-
tribute copies to the public, and perform
pulilicls and display publicly by or on behalf
ol the Government

21 Data not first produced in the perform-
ance of this agreement, The Recipient shall
nr1 witheut prior written permission of the
C nuacting Officer, incorporate in data de-
Iivervd under this agreement any data nct
tn=t produced in the performance of this
auree ment and which contains the copyright
notice ol 17 U.S.C. 401 or 402, unless the Re-
1) e nt identifies such data and grants to the
(ionvernment or acguires on its behalf, a li-
cei=e of the same scope as set forth in sub-
puactaph (exl) of this clause; provided,
however, that if such data are computer soft-
ware the Government shall acguire a copy-
leht license as set forth in subparagraph
tendy of this clause if included in this agree-
menl o as ctherwise may be provided in a
collateral agreement incorporated in or
mule patt of this agreement.

131 Removal of copyright notices. The Gov-
C1THNENL agrees hot to remove any copyright
nolices placed on data pursuani to this para-
g1aph 1¢r. and to include such notices on all
reproductions of the data

«d) Release Publication and Use of Data

11y The Recipient shall have the right to
use. release to others, reproduce, distribute,
o1 publish any data first produced or specifi-
cally used by the Recipient in the perform-
ance ol this agreement. except to the extent
such date may be subject to the Federal ex-
port contrel or national security laws or reg-
ulations. or unless otherwise provided in this
patagraph of this clause or expressly set
lorth in this agreement.

12) The Recipient agrees that to the extent
it receives o is given access to data nec-
essaly for the performance of this award,
which contain restrictive markings, the Re-
cipient shall treat the data in accordance
with such maikings unless otherwise specifi-
cally authorized in writing by the con-
tracting officer
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(&) Unauthorized Ma: king of Data

(1) Notwithstanding any other provisions
of this agreement concerning inspection or
acceptance, if any data delivered under this
agreement are marked with the notices spec-
ified in subparagraph (g)2) or (g)3) of this
clause and use of such is not authorized by
this clanse. or if such data bears any othel
restrictive or limiting markings not author-
ized by this agreement, the Contracting Offi-
cer may at any time either return the data
to the Recipient or cancel or ignore the
markings. However the following procedures
shall apply prior to canceling or ignoring the
markings

(i) The Contracting Officer shall make
written inquiry to the Recipient affording
the Recipient 3% days from receipt of the in-
guiry to provide written justification to sub-
stantiate the propriety of the markings;

(iiy If the Recipient fails to respond or fails
to provide written justification to substan-
tiate the propriety of the markings within
the 30-day period (or a longer time not ex-
ceeding 90 days approved in writing by the
Contracting Officer fo1 good cause shown)
the Government shall have the right to can-
cel or ignore the markings at any time after
said period and the data will no longer be
made subject to any disclosure prohibitions

(iii) If the Recipient provides wiitten jus-
tification to substantiate the propriety of
the markings within the pericd set in sub-
paragraph (e)1Xi) of this clause, the Con-
tracting Officer shall consider such written
justification and determine whether or not
the markings are to be cancelled or ignored.
If the Contracting Officerr determines that
the markings are authorized, the Recipient
shall be so notified in writing. If the Con-
tracting Officer determines, with concur-
rence of the head of the contracting activity,
that the markings are not authorized, the
Contracting Officer shall furnish the Recipi-
ent a written determination, which deter-
mination shall become the final! agency deci-
sion regarding the appropriateness of the
markings unless the Recipient files suit in a
court of competent jurisdiction within 90
days of receipt of the Contracting Officer’s
decision. The Government shall continue to
abide by the markings under this subpara-
graph (e)(1Xiii) until final resoluticn of the
matter either by the Contracting Officer’s
determination becoming final {in which in-
stance the Government shall thereafter have
the right to cancel or ignore the markings at
any time and the data will no longer be made
subject to any disclosure prohibitiens), or by
final disposition of the matter by court deci-
sion if suit is filed

(2) The time limits in the procedures set
forth in subparagraph (e)1l) of this clause
may be modified in accordance with agency
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regulations implementing tke Freedom of In-
formation Act (5 U.S.C, 552) if necessary to
respond to a request thereunder.

(f) Omitted or Incorrect Markings

(1} Date delivered to the Government with-
out either the limited rights or restricted
rights notice as anthorized by paragraph (g)
of this clause, or the copyright notice re-
quired by paragrabh (¢} of this clause, shall
be deemed to have been furnished with un-
limited rights, and the Government asswmnes
no liability for the disclosure, use, or repro-
duction of such data. However, to the extent
the data has not been disclosed without re-
strietion cutside the Government, the Re-
cipient may request, within 6§ months (or a
longer time approved by the Contracting Of-
ficer for good cause shown) after delivery orx
such data, permission to have notices placed
on qualifying date at the Recipient’s ex-
pense. and the Contiacting Officer may agree
to do so if the Recipient:

(i) Identifies the data to which the omitted
notice is to be applied;

(ii) Demonstrates that the omission of the
notice was inadvertent;

(iii) Establishes that the use of the pro-
posed notice is authorized; and

(iv) Acknowiedges that the Government
has no liability with respect to the disclo-
sure, use. cr reproduction of any such data
made prior to the addition of the notice or
resulting from the omission of the notice

(2) The Contracting Officer may also:

(1) Permit correction at the Recipient’s ex-
pense of incorrect notices if the Recipient
identifies the data on which correction of the
notice is to be made, and demonstrates that
the comnvect tiotice is anthorized  or

(ii) Correct any incorrect notices.

1g) Protection of Limited Rights Data and
Restricted Computer Software

When data other than that listed in sub-
pavagraphs (D)i)i), (ii). and (iii) of this
clause are specified to be delivered under
this agreement and qualify as either limited
rights data or restricted computer software
if the Recipient desires to continue pretec-
tion of such data, the Recipient shall with-
nhold such data and not furnish them to the
Government under this agreement. As a con-
dition to this withholding, the Recipient
shall identify the data bheing withheld and
furnish form. fit. and function data in lien
thereof Limited rights data that are for-
matted as 2 computer data base for delivery
to the Government are to be &reated as lim-
ited rights data and not restricted computelr
software

(h) Subaward/Contract

The Recipient has the responsibility to ob-
tain from its subrecipients/contractors all
data and 1ights therein necessary to fulfill
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the Recipients obligations to the Govern-
ment under this agreement. If a subrecipient/
contractor refuses to accept terms affording
the Government such rights, the Reciplent
shall promptly bring such refusal to the at-
tention of the Contracting Officer and not
proceed with the subaward/contract award
without further authorization

(i) Additional Data Requirements

In addition to the data specified elsewhere
in this agreement to be delivered, the Con-
tracting Officer may, at anytime during
agreement performance or within a period of
3 years after acceptance of all items to be de-
livered under this agreement order any data
first produced or specifically wsed in the per-
formance of this agreement. This clause is
applicabie to all data ordered under this sub-
paragraph Nothing contained in this sub-
paragiaph shall require the Recipient to de-
liver any data the withholding of which is
authorized by this clanse or data which are
specifically identified in this agresment as
not subject to this clause. When data are to
be delivered under this subparagraph, the
Recipient will be compensated for converting
the data into the prescribed form for repro-
duction and for delivery

(i) The recipient agrees, except as may he
otherwise specified in this award for specific
data items listed as not subject to this para-
graph. that the Contracting Officer or an an-
thorized representative may. up to three
years after acceptance of all items to he de-
livered under this award, inspect at the Re-
cipient's facility any date withheld pursuant
to paragraph (g) of this clause. for purposes
of verifying the Recipient’s assertion per-
taining to the limited rights or restricted
rights status of the data or for evaluating
work performance. Where the Recipient
whose data are to be inspected demonstrates
to the Contracting Officer that there would
be a possible conflict of interest if the in-
spection were made by a particular vep-
resentative, the Contracting Officer shall
designate an alternate inspector.

As prescribed in 606.325(d)(1). the following
Alsernate I and/or 11 may be inserted in the
clause in the award instrement.

Alternate It )

(2)(2) Notwithstanding subparagraph (£)(1)
of this clause, the agreement may identify
and specify the delivery of limited rights
data, or the Contracting Officer may require
by written request the delivery of limited
rights data that has been withheld or would
otherwise be withholdable If delivery of
sach data is so0 required, the Recipient may
affix the following “Limited Rights Notice"
to the data and the Government will there-
after treat the data. in accordance with such
Notice:
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LIMETED RIGHTS NOTICE

(a) These data are submitted with limnited
rights under Government agreement No
__ {and subaward/contract No. _____,
if appropriate) These data may be repro-
duced and used by the Government with the
express limitation that they will not, with-
out written permission of the Recipient, be
used for purposes of manufacture nor dis-
closed outside the Government; except that
the Govermment may disclose these data out-
side the Government for the following pur-
poses, if any, provided that the Government
makes such disclosure subject to prehibition
against further use and disclosure:

(1) Use (except for manufacture) by Federal
support services contractors within the
scope of their contiacts;

(2) This “limited rights data * may be dis-
closed for evaluation purposes under the re-
striction that the “limited rights data’ be
retained in confidence and not be further dis-
closed:

(3) This ~limited rights data’ may be dis-
closed to other contractors participating in
the Government's program of which this Re-
cipient is a part for information or use (ex-
cept for manufacture) in connection with the
work performed under their awards and
under the restriction that the ‘“‘limited
rights data  he retained in confidence and
not be further disclosed;

(4y This -limited 1ights data may be used
by the Government or others on its behalf
ol emergency repair of overhaul work under
the restriction that the “‘limited rights
data” be retained in confidence and not be
further disclosed: and

(5) Release to a foreign government, ot in-
strumentality thereof as the inieresis of the
United States Government may require, for
information o1 evaluation, or for emergency
repair or overhaul work by such government
This Notice shall be marked on any repro-
duction of this data in whole or in part.

(b) This Notice shall be marked on any re-
production of these data, in whole or in patt

(End of notice}

Alternate IT:

(@3iiy Notwithstanding subparagraph
(g3 1} of this clause, the agreement may iden-
tify and specify the delivery of restiicted
computer software o1 the Contracting Offi-
cer may require by written request the deliv-
ary of restricted computer software that has
been withheld or would otherwise be
withholdable. If delivery of such computer
software is so. required. the Recipient may
affix the following *'Restricted Rights No-
tice’ to the computer software aad the Gov-
ernment will thereafter treat the computber
software. subject to paragraphs (e) and (f) of
this clause  in accordance with the Notice
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RESTRICTED RIGHTS NOTICE

(2} This computer software i3 submitted
with restzicted rights under Government
Agreement No. _ (and subaward/con-
tract . if appropriate). It may not be
used, reproduced, or disclosed by the Govern-
ment, except as provided in paragraph (b) of
this Notice or as otherwise expressly stated
in the agreement.

(D) This computer software may he—

(1) Used or ccpies for use in or with the
computer or computers for which 1t was ac-
quired, inciuding use at any Grovernment in-
stallation to which such computer or com-
puters may be transierred,

(2) Used or copied for use in a backup com-
puter if any computer for which it was ac-
quired is inoperative;

¢3) Reproduced for safekeeping (archiv3es)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that the
modified, combined, or adapted portions of
the derivative software are made subject to
the same restricted rights;

(5) Disclosed to and reproduced for use by
support service Recipients in agcordance
with subparagraph {b)(1) through ) of this
ctause, provided the Government makes such
disclosure or reproduction subject to these
restricted rights; and

(61 Used or copied for use in o1 transferred
to a replacement computer

(c) Notwithstanding the foregoing. if this
computer sofiware is published copyrighted
computer software it is licensed to the Gov-
ernment. without disclosure prohibitions,
with the minimum rights set forth in para-
graph (b) of this clause.

(d) Any other rights or limitations regard-
ing the use, duplication, or disclosure of this
computer software are to be expressly stat-
ed in. or incorporated in. the agreement.

{e) This Notice shall be marked on apy 1e-
production of this computer software. in
whole o1 in pait

(¥nd of notice)

(i) Where it is impractical to include the
Restricted Rights Notice on restricted com-
puter software. the following short-form No-
tice may be used in lieu thereof:

RESTRICTED RIGHTS NOTICE

Use, reproduction or disclosure is subject
to restrictions set forth in agreement No.
(and subaward/contract , If
appropriate) with (name of Recipient
and subrecipient/contractor)

(End of notice}

(iii) If restricted computer software is de-
livered with the copyright notice of 17 U. 5.C
401, it will be presured to be published copy-
righted computer software licensed to the
government without disclosure prohibitions
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with the minimum rights set forth in para-
graph (b) of this clause unless the Recipient
includes the following statement with sech
copyright notice: Unpublished—rights re-
served under the Copyright Laws of the
United States.”’

(End of clause)

RIGHTS IN DDA 1A—PROGRAMS COVERED UNDER
SPECIAL DATA STATUIES

(a) Definitions

Computer Data Bases, as used in this clause,
means a collection of data in a form capable
of. and for the pwpose of, being stored in.
processed, and operated on by a compuler
The term does not include computer soft-
ware,

Computer softwere as used in this clause.
means (1) computer programs which are data
comprising a series of instructions rules,
routines. or statements. regardless of the
medig in which recorded. that allow or cause
a computer to perform a specific operation
o1 series of operations and (ii) data com-
piising source. code listings, design detalls,
algorithms. processes flow charts, formulsae
and related material that would enable the
computer program to be preduced, ereated or
compiled. The term does not inciude com-
puter data bases.

Data. as used in this clause, means Ie-
corded information. regardless of form or the
media on which it may be recorded The
term includes teclinical data and computer
software, The term does not irelude informa-
tion incidental to administration, such as fi-
nancial administrative, cost or pricing or
management information.

Form fit. and function date, as used in this
clause means data relating to items, compe-
nents. ov processes that are sufficient to en-
able physical and functional interchange-
ability as well as data identifying source,
size. configuration. mating and attachment
characteristics, funetional characteristics,
and performance requirements except that
for computer software it means data identi-
fyving source, functional characteristics, and
perfoimance requilrements but specifically
excludes the source code. algorithm, process,
formulae and flow charts of the software,

Limited rights data, as used in this clause,
means data (other than computer software)
developed at privaie expense that embody
trade secrets or are comnmercial or financial
and confidential o1 privileged.

Restricted computer soffware, as used in this
clause. means computelr software developed
at private expense and that is a trade secret;
is commercial or financial and confidential
or piivileged; o1 is published copyrighted
computer software: Including modifications
of such computer software,

Profected data as used in this clause,
means technical data or commercial or fi-
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nancial data first produced in the perform-
ance of the award which, if it had been ob-
tained from and first produced by a non-fed-
eral party. would be a trade secret or coems-
mercial o1 financial information that is priv-
ileged or confidential under the meaning of 5
U.5.0 552(b)(4) and which data is marked as
being protected data by a party to the award.

Protected rights, as used in this clause,
mean the rights in protected date set forth
in the Protected Rights Notice of paragraph
() of this clause

Technical data. as used in this clause,
means that data which are of a scientific or
technical nature. Technical data does not in-
clude computer software, but deoes include
manuals and instiuctional materials and
technical data formatted as a computer data
base

Unlimited rights, as used in this clause.
means the right of the Government to use,
disclose, reproduce. prepare derivative
works, distribute copies to the public, and
perform publicly and display publicly, in any
manner and for any purpose whatsoever, and
to have or permit others to do so

(b) Allocation of Rights

(1) Except as provided in paragraph (c) of
this clause regarding copyright, the Govern-
ment shall have unlimited rights in—

(1) Data specifically identified in this
agreement as data to be delivered without
restriction;

(i) Form, fit, and function data delivered
under this agreement;

(iii) Data delivered under this agreement
(except for restricted computer software)
that constitute manuals or instructional and
training material for installation, operation.
or routine maintenance and repair of items.
components, o1 processes delivered or fur-
nished for use under this agreement; and

¢(iv) A1l other data delivered under this
agreement unkess provided otherwise fo1 pro-
tected data in accordance with paragraph (g)
of this clause or for limited 1ights data or re-
stricted computer software in accordance
with paragraph (h) of this clanse.

(2) The Recipient shall have the right to—

(i) Protect rights in protected data deliv-
ered under this agreement in the manner and
to the extent provided in paragraph (g) of
this clause;

(ii) Withhold from delivery those data
which are limited rights data or restricted
computer software to the extent provided in
paragraph (h) of this clause;

(iil) Substantiate use of, add, or correct
protected rights or copyrights notices and to
take other appropiiate action. in accordance
with paragraph (e) of this clanse; and

(iv} Establish claim to copyright subsisting
in data first produced in the performance of
this agreement to the extent provided in sub-
paragraph (¢)1) of this clause
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(¢c) Copyright

(1) Data first produced in the performance
ol this agreement. Except as otherwise spe-
cifically provided in this agreement, the Re-
cipient may establish, without the prio: ap-
proval of the Contracting Officer claim to
copyright subsisting in any data first pro-
duced in the performance of this agreement.
If claim to copyright is made. the Recipient
shall affix the applicable copyiight notice of
17 U.8.C. 401 or 402 and acknowledgment of
Government sponsorship (including agree-
ment number) to the data when such data
are delivered to the Government, as well as
when the data are published or deposited for
registration as a published work in the U.S
Copyright Office. For such copyrighted data,
including computer software. the Recipient
grants to the Government, and others acting
on its behalf a paid-up nonexclusive, iyrev-
ocable. worldwide license to reprodace, pre-
pare derivative works, distiibute copies to
the public, and perforrn publicly and display
publicly, by or on behalf of the Government
for all sach data.

(2} Data not first produced in the psxform-
ance of this agreement. The Recipient shall
not. without prior written permigsion of the
Contracting Officer, ingorporate in data de-
livered under this agreement any data that
are not first produced in the performance of
this agreement and that contain the copy-
right notice of 17 1.5 C. 401 or 402, unless the
Recipient identifies such data and grants to
the Government, or acquires on its behali, a
license of the same scope as set forth in sub-
paragraph (¢)1) of this clanse; provided
however, that if such data are computer soft-
ware. the Government shall acquire a copy-
right license as set forth in subparagraph
(h)(3) of this clause if included in this agree-
ment or as otherwise may be provided in a
aollateral agireement incorporated or made a
part of this agreeement.

(3) Removal of copyright notices The Gov-
ernment agrees not to remove any copyright
notices placed on data pursuant to this para-
graph (¢). and to include such notices on ail
reproductions of the data

(d) Release. Publication and Use of Data

{1} The Receipt shall have the 1ight to use,
release to others reproduce, distribute, or
publish any data first produced or specifi-
cally used by the Recipient in the perform-
ance of this contract. except to the extent
such data may be subject to the Federal ex-
port control or national security laws or reg-
ulations. cr unless otherwise provided in this
paragraph of this clause or expressly set
forth in this contract.

{2} The Recipient agrees that to the extent
it receives or is given access to data nec-
essary for the performance of this agreement
which contain restrictive markings, the Re-
cipient shall treat the data in accordance
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with such maikings unless otherwise specifi-
cally authorized in writing by the Con-
tracting Officer.

(e} Unanthorized Ma1king of Data

(1) Notwithstanding any other provisions
of this agreement concerning inspecticn or
acceptance. if any data delivered under this
agreement are maiked with the notices spec-
ified in subparagraph (g)2) or (g)3) of this
clause and use of such is not antherized by
this clause or if such data bears any other
restrictive or limiting markings not aathoi-
ized by this agreement, the Contracting Offi-
cer may at any time either return the data
to the Recipient or cancel or ignore the
markings. However. the following procedures
shall apply prior to canceling or ignoring the
markings.

(i) The Contiacting Officer shall make
written inguiry to the Recipient affording
the Reciptent 30 days from receipt of the in-
quiry to provide written justification to sub-
stantiate the propriety of the markings;

(ii) If the Recipient fails to respond or fails
to provide written justification to substan-
tiate the propriety of the markings within
the 30-day period (or a longer time not ex-
ceeding 90 days approved in writing by the
Contracting Officer for good cause shown)
the Government shall have the right to can-
cel or ignore the markings at any time afte:
said period and the data will no lenger he
made subject to any disclosure prohibitions

(iii) If the Recipient provides written jus-
tification to substantiate the propristy of
the markings within the pericd set in sub-
division (e)1)1i) of this clause, the Comn-
tracting Officer shall consider such written
justification and determine whether or not
the markings are to be cancelled or igncred
If the Contracting Qfficer determines that
the markings are authovized, the Recipient
ghall be so notified in writing. If the Con-
tracting Officer determines, with concur-
rence of the head of the contracting activity,
that the markings are not amthorized, the
Contracting Officer shall fuinish the Recipi-
ent a written determination, which deter-
mination shall become the final agency deci-
sion regarding the appropriateness of the
markings unless the Recipient files suit in a
court. of competent jurisdiction within 90
days of receipt of the Comntracting Officer’s
decision The CGlovernmernt shall continue to
abide by the markings under this subdivision
(e)(1)(iii) until final resclution of the matter
either by the Contracting Officer’s deter-
mination become final (in which instance
the Government shall thereafter have the
right to cancel or ignore the markings at
any time and the data will no longer be made
subject to any disclosure prohibitions), or by
final disposition of the matter by cowmt deci-
sion if suit is filed.

(2 Tre time limits in the procedures set
forth in subparagraph (eX1; of this claunse
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may be modified in accordance with agency
regulations implementing the Freedom of In-
formation Act (6 U.5.C. 552) if necessary to
respond to a request thereunder

(f) Omitted or Incorrect Markings

(1) Data delivered to the Government with-
out either the limited rights or restricted
rights notice as authaorized by paragraph (&)
of this clause, or the copyright notice re-
quired by paragraph (c) of this clause, shall
be deemed to have heen furnished with un-
limited rights, and the Govérnment assumes
no liability for the disclosure, use, or repyo-
duction of such.data. However, to the extent
the data has not been disclosed without re-
striction outside the Government, the Re-
cipient may request. within 6 months (or a
ionger time approved by the Contracting Of-
ficer for good cause shown) after delivery of
such data. permission $o have notices placed
on qualifying data at the Recipient’s ex-
pense. and the Contracting Officer may agree
to do 50 if the Recipient—

(i) Identifies the data to which the omitted
notice is to be applied;.

(ii} Demonstrates that the omission of the
notice was inadvertent,;

(iii) Establishes that the use of the pro-
posed notice is authorized:; and

(ivy Acknowledges that the Government
has no liability with respect to the disclo-
sure, use, or reproduction of any such data
made prior to the addition of the notice or
resulting from the omission of the notice

(2) The Contiacting Officer may also:

(i) Permit correction at the Recipient’s ex-
pense of incorrect notices i the Recipient
identifies the data on which correction of the
notice is to be made, and demonstrates that
the correct notice is anthorized; or

{ii) Correct any incorrect notices.

{g) Rights to Protected Data

(1) The Recipient may. with the concunr-
rence of DOE, claim and mark as protected
data any data first produced in the perform-
ance of this award that would have been
treated as a trade secret if developed at pri-
vate expense. Any such claimed “protected
data " will be clearly marked with the fol-
towing Protected Rights Notice. and will be
treated in accordance with sach Notice, sub-
ject $o the provisions of paragraphs (e) and
(I} of this clause.

PROTECTED RIGHTS NOTICE

These protected data were produced under
agleement no. __ with the U.8. Depart-
ment of Energy and may not be published.
disseminated, o1 disclosed to others outside
the Government until (NoTE:) The period of
protection of such data is fully negctialble.
but cannot exceed the applicabie statutorily
authorized maximum). unless express Wrib-
ten authorization is obtained from the re-
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cipient. Upon expiration of the period of pro-
tection set forth in this Notice, the Govern-
ment shall have unlimited rights in this
data. This Notice skall be marked on any re-
production of this data. in whole or in part.

{End of notice}

(2> Any such ma:ked Protected Data may
be disclosed under obligaticns of confiden-
tiality for the following purposes:

{a) Foi evaluation purposes under the re-
striction that the “Protected Data be re-
tained in confidence and not be further dis-
closed; ¢t

{b) To subcontiactors o1 other team mem-
bers performing work under the Govern-
ment s (insert name of program or other ap-
plicable activity) program of which this
award is a pait for information or use in
connection with the work perfermed under
their aetivity . and under the restriction that
the Protected Data be retained in confidence
and not be further disclosed.

(3) The obligations of confidentiality and
restrictions on publication and dissemina-
ticn shall end for any Protecied Data,

(a) At the end of the protected period;

(by If the data becomes publicly known or
available from other sources without a
breach of the obligation of confidentiality
with respect to the Protected Data;

(¢) If the same data is independently devel-
oped by someone who did not have access to
the Protected Data and such data is made
available without ohligations of confiden-
tiality; or

(d) If the Recipient disseminates ¢t author-
izes ancther to disseminate such data with-
out obligations of confidentiality.

(4) However, the Recipient agrees that the
following types of data are not considered te
be protected and shall be provided to the
Government when required by this award
without any claim that the data are Pro-
tected Data. The parties agree that notwith-
standing the following lists of types of data,
nothing precludes the Government from
seeking delivery of additional date in ac-
cordance with this award, or from making
publicly available additional non-protected
data, nor does the following list constitute
any admission by the Government that tech-
nical data not on the list is Protected Data.
(NoTE: It is expected that this paragraph will
specify eertain types of mutually agreed
upon data that will be available to the public
and will not be asserted by the recipient/con-
tractor as limited rights or protected data).

{5) The Government's sole obligation with
respect to any protected data shall be as set
forth in this paragraph (£)

(h) Protection of Limited Rights Data

When data other than that listed in sub-
paragraphs (b)1)iy €1i) and (iii} of this
clause are specified to be delivered under
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this agreement and such data qualify as ei-
ther limited rights data or restricted com-
putel software the Recipient, if the Recipi-
ent desires tec continue protection of such
data shall withhold such data and not fur-
nish them to the Government under this
ameemnent, As a condition to this with-
holding the Recipient shall identify the data
being withheld and fornish form. fit. and
function data in lieu thereof

(i) Subaward/Contract

The Recipient has the responsibility to ob-
tain from its subreciplents/contracters all
data and rights therein necessary to fulfiil
e itecipient's obligations to the Govern-
ment under this agreement, If a subrecipient/
contiactor refuses to accept terms affording
Lhe Government such rights, the Recipient
shall promptly bring such refusal to the ai-
tenlicn of the Contracting Officer and not
proceed with subaward/contract award with-
out [urtler authorization

1jr Adgditional Data Requirements

In addition to the data specified elsewhere
111 Lhis agreemend to be delivered, the Con-
tracting Officer may. at anytime during
aereement performance or within a period of
3 vears after acceptance of all items to be de-
i1ve red under this agreement order any data
lir=t produced or specificaliy used in the per-
formance of this agreement. This clause is
applicable to all data ordered under this sab-
munuraph Nothing contained in this sab-
muagraph shall require the Recipient to de-
liver any data the withholding of which is
authorized hy this clause or Gata which are
spedilically identified in this agreement as
not subject Lo this clanse. When data are to
in delivered under this subparagraph, the
Recipient will be compensated for converting
the data into the prescribed form. for repro-
duc tion. and for delivery,

1l The Recipient agrees. except as may be
otheiwise specified in this agreement for
specific dala items listed as not subject to
this paragraph. that the Contracting Officer
or an authorized representative may, up to
Lhiee weals after accepiance of sll items to
he delivered under this contract, inspect at
Lthe Recipient's facility any data withheld
pursuant to paragraph (k) of this clause, for
purposes of verifying the Recipient's asser-
tion pertaining to the limited rights or re-
stricled rights status of the data or for eval-
uating work performance. Where the Recipi-
ent. whose data are to be inspected dem-
onstrates tc the Confracting Officer that
there would be a possible conflict of interast
if the inspection were made by a particular
representative. the Contracting Officer shall
designate an alternate inspector.

As prescribed in 600.323(e)(2). the following
Alternate I and'or II may be inserted in the
clause in the award instrument

Pt. 600, Subpt. D, App. A

Alternate I

(h)2y Notwithstanding subparagraph (h)(l)
of this clause, the agreement may identify
and specify the delivery of limited rights
data, or the Contracting Officer may require
by written request the delivery of limited
rights data that has been withheld or would
otherwise be withholdable If delivery of
such data is so required. the Recipient may
affix the following “Limited Rights Notice”
to the data and the Government will there-
after treat the data, in accordance with such
Notice:

LIMITED RIGHTS NOTICE

(ay These data are submitted with limited
1ights under Government agreement No
(and subaward/contiact No, s
if appropriate} These data may Dbe repro-
duced and used by the Government with the
express limitation that they wiil not. with-
out written permission of the Recipient, be
used for purposes of manufacture nor dis-
closed outside the Government; except that
the Government may disclose these data out-
side the Government for the following pur-
poses, if any, provided that the Government
makes such disclosure subject to prohibition
against further use and disclosure:

(1) Use (except for manufacture) by Federal
support services contiactors within the
seope of thelr contracts;

(2) This “limited rights data® may be dis-
closed for evaluation purposes under the re-
striction that the “limited rights data' be
retained in confidence and not be further dis-
closed;

(8) This “limited rights data’ may be dis-
closed to other contractors participating in
the Government’s program of which this Re-
cipient is a part for information or use (ex-
cept for manufacture) in connection with the
work performed under their awards and
unde:r the restriction that the “limited
rights data be retained in confidence and
not be furthe: disclosed;

(4) This “limited rights data’ may be used
by the Government or others on its behalf
for emergency repair or overhaul work under
the restriction that the “limited rights
data’ be retained in confidence and not be
further disclosed; and

(5) Release to a foreign government. o1 in-
strumentality thereof, as the interests of the
United States Government may reguire, for
information or evaluation. or for emergency
repair or overhaul work by such government
This Notice shall be marked on any repro-
duction of this data in whole or in part.

(b This Notice shall be marked on any re-
production of these data. in whole or in part

(End of notice)

Alternate H:
()3)i) Notwithstanding subparagraph
(hy(1) of this clause, the agreement may

185




Pt. 600, Subpt D, App. B

identify and specify the delivery of re-
stricted computer software. or the Con-
tracting OQfficer may require by written re-
quest the delivery of restricted computer
software that has been withheld or would
otherwise be withholdable If delivery of
such computer software is so reguired. the
Recipientt may affix the f{ollowing “Re-
stricted Rights Notice’” to the computer
software and the Government will thereafter
treat the computer software, subject to para-
graphs (d) and (e) of this clause, in accord-
ance with the Notice:

RESTRICTED RIGHTS NOTICE

(a) This computel software is submitted
with restricted rights under Government
Agreement No. tand subaward/con-
tract _____ . if appropriate) It may not be
used, reproduced. or disclosed by the Govern-
ment except as provided in paragraph (c} of
this Notice or as otherwise expressly stated
in the agreement.

(1) This compuker software may he—

(1) Used or copied for use in or with the
computer or compiters for which it was ac-
quired including use at any Goveinment in-
stallation to which such computer or com-
puters may he transferred;

(2) Used or copies for use in a backup com-
puter if any computer for which it was ac-
guired is inoperative:

13} Reproduced for salekeeping (archives)
01 backup purposes;

(4) Modified. adapted, or combined with
other computer software, provided that the
modified, combined. or adapted pertions of
the derivative software are made subject to
the same restricted rights;

(5) Disclosed to and reproduced for use by
Federal suppoit service Contractors in ac-
cordance with subparagiaphs (b)(i) through
(4) of this ciause, provided the Government
malkes such disclosare o reproduction sub-
ject to these restiicted rights; and

(6) Used o1 copies for use in or tzansferred
to & replacement computer

(¢) Notwithstanding the foregoing, if this
computer software is published copyrighted
computer software it is licensed to the Gov-
ernment. withont disclosure prohibitions,
with the minimum rights set forth in para-
graph {b) of this clavse.

(d) Any other rights o1 limitations regard-
ing the use. duplication. or disclosure of this
computer software are to be expressly stated
in. or incorporated in, the agreement.

(e} This Notice shall be marked on any re-
production of this computer software. in
whole or in part

{End of notice)

(i1} Where it is impractical to include the
Restricted Rights Notice on restricted com-
puter software. the following short-form No-
tice may be used in lien thereof:

10 CFR Ch. Il (1-1-07 Edilion)

RESTRICTED RIGHTS NOTICE

Use, reproduction. or disclesure is subject
to restiictions set forth in Agreement No.
(and subaward/contract , 1f
appropriake)y with _ (name of Recipient
and subrecipient/contractor).

(End of notice)

(iii) If restricted computer soffware is de-
livered with the copyright notice of 17 U .5.C.
491, it will be presumed to be published copy-
righted computer software licensed to the
Government without disciosure prohibitions,
with the minimum 1ights set forth In para-
graph (b) of this clanse unless the Recipient
includes the following statement with such
copyright notice: ‘Unpublished—rights re-
served wunder the Copyright Laws of the
United States."”

(End of clause)

APPENDIX B To SUBPART I TO PART
600—CONTRACT PROVISIONS

All contiacts awarded by a recipient, in-
cluding those for amounts less than the sim-
plified acquisition threshold, must contain
the following provisions as applicable:

1. Equal Employment Opporiunity—All con-
tracts must contain a provisien requiring
compliance with E.O 11246 (3 CFR, 1964-1965
Comp. p. 33%), ' Equal Employment Oppor-
tunity,” as amended by E.O. 113756 (3 CFR,
1966-1870 Comp,, p. 684). “Amending Exscu-
tive Order 11246 Relating to Egual Employ-
ment Opportunity,” and as supplemented by
regulations at 41 CFR chapter 60 *‘Office of
Federal Contract Compliance Programs,
Equal Employment Opportunity Depart-
ment of Labor.”

2 Qopeland ' Anti-Kickback Act (18 US.C
874 and 40 U.5.C. 276¢c)—All contracts and sub-
awards in excess of $2.000 for construction or
repair awarded by recipients and subrecipi-
ents must include a provisicn for compliance
with the Copeland “Anti-Kickback"™ Act (18
U.8.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, “Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States”). The Act provides that each con-
tractor or subrecipient must be prohibited
from inducing, by any means, any person
employed in the consttuction. completion, or
repair of public work. to give up any part of
the compensation to which he is otherwise
entitied. The reciplent must report all sus-
pected or reported violations to the respon-
sible DOE contracting officer.

3. Contact Work Hours and Safety Standards
Act {40 U § €. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$140,000 for construction and other purposes
that involve the employment of mechanics
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o1 laborers must include a provision for com-
pHiance with Sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act
(40 T7.8.C. 327-333), as supplemented by De-
partment of Labor regulations (28 CFR part
5). Under Section 102 of the Act, each con-
tractor is required to compute the wages of
avery mechanic and laborer on the basis of a
standard work week of 40 hours. Work in ex-
cess of the standard woik week is permis-
sible provided that the worker is com-
pensated at a rate of not less than 1% times
the basic rate of pay for all hours worked In
excess of 40 hours in the work week. Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic is required to work in surrcundings o1
under working conditions which are unsani-
tary, hazardous or dangerous. These require-
ments do not apply to the purchases of sup-
plies or materials or
available on the open market, oi contracts
for transportation or transmission of intel-
ligence.

4. Rights to Inventions and Date Made Under
a Contract or Agreement—Contiacts or agree-
ments for the performance of experimental,
developmens, or research work must provide
for the vighis of the Federal Government and
the recipient in any resulting invention in
accordance with 19 CFR 600.325 and Appendix
A—Patent and Data Rights to Subpart D
Pait 600.

5 Clean Air Act (42 U 8§.C. 7401 et seq.) and
the Federnl Water Pollution Control Act (33
U.S.C. 1251 et seq.) as amended---Contracts
and subawards of amounts in excess of
£100.000 must contain a provision that re-
guires the recipient to agree to comply with
all applicable standards, ordets or regula-
tions issued pursuant to the Clean Alr Act
(41 U.8.C. 7401 et seq.) and the Federal Water
Pollution contrel act as amended (33 U.S.C.
1251 et seq ). Violations must be repoited to
the responsible DOE contracting officer and
the Regional Office of the Environmental
Protection Agency (EPA).

6. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352}—Contractors who apply or bid forr an
award of $100.000 o1 more must file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for infleencing or at-
tempting to influence an officer or employee
of any agency. a member of Congress, officer
o1 employee of Congress or an employee of a
member of Congress in conznection with ob-
taining any Federal contract grant or any
other award covered by 31 U.S ,1352. Each
tier must also disclose any lobhing with non-
Federal funds that takes place in connection
with obtaining any Federal award. Such dis-
closures are forwarded from tier to tier up to
the recipient.

7. Debarment and Suspension (E.Q.s 12549
and 12689—Contract awards that exceed the
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simplified acquisition threshold and certain
other contract awards must not be made to
parties listed on nonprocurement portion of
the General Services Administration’s Lists
of Parties Exzcluded from Federal Procure-
ment and Nonprocurement Programs in ac-
cordance with E.O s 12549 (3 CFR, 1986 Comp.,
p. 189) and 12689 (3 CFR, 1989 Comp. D.
235}, Debarment and Suspension.'” This list
contains the names of parties debaired, sus-
pended, or otherwise excluded by agencies,
and contractors declared ineligible under
statutory or regulatory authority other than
E.Q. 12549 Contractors with awards that ex-
ceed the small purchase threshold must pro-
vide the required certification regarding its
exclusion status and that of its principals.

8. Davis-Bacon Act (40 U S.C. 276a)—As a
general rule it is unlikely that the Davis-
Bacon Act. which among other things re-
quires payment of prevailing wages on
projects for the construction of public works,
would apply to financial assistance awards.
However, the presence of certain factors
(e.g. reguirement of particular progiam stat-
nes: title to a construction facility resting in
the Government) might necessitate a closer
analysis of the award, to determine if the
Davis-Bacon Act would apply in the par-
ticular factual situation presented

Subpart E [Reserved]

Subpart F—Eligibility Determina-
tion for Certain Financial As-
sistance Programs—General
Statement of Policy

SOURCE: 60 FR 65514 Dec 20 1983 unless
otherwise noted

§600.500 Purpose and scope.

This subpart implements section 2306
of the Energy Policy Act of 1992, 42
U.8.C. 13525, and sets forth a general
staternent of policy, including proce-
dures and interpretations, for the guid-
ance of implementing DOE officials in
making mandatory pre-award deter-
minations of eligibility for financial
assistance under Titles XX through
XXIIT of that Act.

§600.501 Definitions.

The definitions in §600 3 of this part,
including the definition of the term
“financial assistance,”” are applicable
to this subpart In addition, as used in
this subpart:

Act means the Energy Policy Act of
1992
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