ICCS Questions from Webcast, February 25, 2010

Procurement Related Questions/Answers:

1. Does the Government Indemnity clause (pg 40) apply to a field construction contractor, fabrication shop, or engineered equipment supplier?

Consistent with the Indemnity Clause, which is reproduced in full text below, each prime recipient is required to indemnify the Government for any and all liabilities resulting from the projects.  This includes indemnifying the Government against any and all claims brought by any of the recipients' lower tier contractors, employees, suppliers, or other parties. 
 
The Indemnity Clause is not identified as a required flowdown clause.  Recipients are primarily responsible for indemnifying the Government.  Flowdown of the clause to any of the recipients' lower tier agreements is between the recipients and such third parties.
  
[bookmark: _Toc196726042][bookmark: _Toc199121945]“INDEMNITY
The Recipient shall indemnify the Government and its officers, agents, or employees for any and all liability, including litigation expenses and attorneys' fees, arising from suits, actions, or claims of any character for death, bodily injury, or loss of or damage to property or to the environment, resulting from the project, except to the extent that such liability results from the direct fault or negligence of Government officers, agents or employees, or to the extent such liability may be covered by applicable allowable costs provisions”.  
 
2. Does the DOE intend to award all $1.4B w/o regard to number of projects? Or is awarding 4-6 projects preferable?

DOE intends to select the number of projects that provides for the full obligation of the $1.4B.  

3. What criteria or objectives have changed from the original FOA?  How firmly holding to <55% coal, <50% power?

Phase 2 Renewal Applications will be evaluated according to the criteria provided in each Phase 1 Cooperative Agreement.  The objectives from the original FOA remain the unchanged.  The specific requirements regarding coal input and electrical power output remain unchanged.  Specifically, projects that produce greater than 50% of their energy output as electricity and use greater than 55% coal as energy input are not eligible for funding under the ICCS program.  As an example, projects that produce 100% of their energy output as electricity, but use no coal (or less than 55% coal) as input, would be eligible for funding.  All projects selected for Phase 1 were found to meet the electrical power output and fuel use requirements.  In the absence of any changes to the projects, all projects as originally proposed would meet the power output and fuel use requirements. 

4. We would like a better understanding of the difference between a contractor, subcontractor, subaward, subrecipient and first tier subrecipient and the respective flowdown and reporting requirements. 

See Questions #9 and 10.  

5. Is a subawardee and a subrecipient the same thing?

Generally yes.  See Questions #9 and 10 for a discussion on definitions.  

6. What types of bid solicitations and proposals require acknowledgement of federal funding with percentage of total cost financed with Federal money and dollar amount of Federal funds for the project (see “Communication Plans” clause)?

Any type of bid solicitation or request for proposal that references or describes the project must acknowledge federal funding by clearly stating (1) the percentage of the total cost of the project which will be financed with Federal money, and (2) the dollar amount of Federal funds for the project.  

7. What Intellectual Property provisions are going to apply to Phase 2?  Will the non-R&D clause apply?

The non-R&D clause will not apply to Phase 2.  The standard DOE financial assistance intellectual property provisions applicable to the various types of recipients are located at http://www.gc.energy.gov/financial_assistance_awards.htm.   For the specific provisions applicable to Phase 2 of this Program, double-click the applicable Word icon below:
	

IP provisions for Large Businesses, State and Local Governments, and Foreign Entities
	


	
IP provisions for Small Businesses and Non-Profit organizations (including Universities)
	





Recovery Act Questions:
Disclaimer: The information contained in this Q&A is advisory and does not supercede or replace the requirements and guidance on the Recovery Act available from OMB or DOE. 

8. Does the ARRA Special Provisions clause “Access to Records” apply to a field construction contractor, fabrication shop, or engineered equipment supplier?

The relationship between the Prime Recipient and the above mentioned entities (field construction contractor, fabrication shop, or engineered equipment supplier) will need to be discussed between the DOE Integrated Project Team (Procurement, Program, Legal, etc.) and the Recipient in order for a determination to be made regarding whether the entity is categorized as a “vendor” or “sub-recipient” for flow-down purposes.   

9. The clause entitled, “Special Provisions relating to work funded under the American Recovery and Reinvestment Act of 2009 (Mar 2009)” paragraph A. Flow Down Requirement states “Recipients must include these special terms and conditions in any subaward.” Is a subaward applicable only to a subawardee/subrecipient or is it also applicable to construction contractors, fabrication shops, equipment suppliers and vendors?  

In most instances, the definitions of “sub-recipient” (also known as subawardee) and “vendor”, as defined in Question #10 will apply for the purposes of determining flow-down requirements.  As guidance for flow-downs, one of the key differences between a sub-recipient and a vendor is that sub-recipient activities directly execute the mission (Statement of Project Objectives), whereas vendors provide products or services that indirectly support the mission (Statement of Project Objectives).  It is likely that equipment suppliers, vendors, and a fabrication shop would not be subject to ARRA flow-down requirements.  It is also likely that a construction contractor would not be subject to ARRA flow-down requirements, however, the roles and responsibilities of the construction contractor would need to be discussed in detail before a determination could be made.  Note: An Engineering, Procurement, and Construction (EPC) contractor would likely be subject to ARRA flow-down requirements.   

If a Recipient is selected for Phase 2 and is unclear on flow-down requirements, the Recipient may have a discussion with the DOE Integrated Project Team (including Procurement, Cost/Price, Program and Legal) regarding applicable flow-down requirements.   While DOE will entertain questions to clarify flow-down requirements, it is ultimately the responsibility of the Recipient to include appropriate flow-down clauses in certain subawards/subcontracts.  

10. Does the clause entitled “Reporting and Registration Requirements under Section 1512 of the Recovery Act” apply to a field construction contractor, fabrication shop, or engineered equipment supplier (Do they all need DUNS numbers)?

For the purposes of reporting and registration requirements of the Recovery Act, the Prime Recipient will either have a “vendor” or a “sub-recipient”.  Thus, any “sub” or “contractual” relationship will fall into one of these two categories.  

From M-09-21:

1. VENDOR

 “Vendors, for the purposes of this guidance are entities or individuals from which the prime recipient or sub-recipient procures goods or services needed to carry out the project or program. Vendors are not awarded funds by the same means as sub-recipients and are not subject to the terms and conditions of the federal financial assistance award.” (Page 41 of M-09-21)  

“A vendor is defined as a dealer, distributor, merchant, or other seller providing goods or services that are required for the conduct of a Federal program.  Prime recipients or sub-recipients may purchase goods or services needed to carry out the project or program from vendors.  Vendors are not awarded funds by the same means as sub-recipients and are not subject to the terms and conditions of the Federal financial assistance award.

The characteristics of a vendor that make it distinct from a sub-recipient are summarized below. A vendor: 

(1) Provides the goods and services within normal business operations; 
(2) Provides similar goods or services to many different purchasers; 
(3) Operates in a competitive environment; 
(4) Provides goods or services that are ancillary to the operation of the Federal program; and  
(5) Is not subject to compliance requirements of the Federal program.” (Page 9 of M-09-21)


2. SUB-RECIPIENT
“Sub-recipients that receive all or a portion of the Recovery funding may report to the Federal government based on guidance and direction from the prime recipient. Sub-recipients are non-Federal entities that are awarded Recovery funding through a legal instrument from the prime recipient to support the performance of any portion of the substantive project or program for which the prime recipient received the Recovery funding. The terms and conditions of the Federal award are carried forward to the sub-recipient. This sub-award could be in the form of a sub-grant or sub-contract, but it is not considered a “federal government contract,” as it is not awarded directly by a Federal agency. A sub-recipient may also be a prime recipient of other Federal awards directly from the Federal government.” (Page 41 of M-09-21)

“Under this Guidance, sub-recipients that receive all or a portion of Recovery funding from a prime recipient may be delegated the responsibility by the prime recipient to report information into the central reporting solution at www.FederalReporting.gov. This Guidance does not provide for such a delegation to vendors.” (Page 9 of M-09-21)


The key difference between a sub-recipient and a vendor is that sub-recipient activities directly execute the mission, whereas vendors provide products or services that indirectly support the mission.

Sub-recipients are required to have a DUNS number and maintain current registration in the CCR.  Vendors are not required to have a DUNS number nor are they required to maintain current registration in the CCR.  However, if the vendor does not have a DUNS number, the Recipient is required to report the Vendor Name and Vendor HQ zip code plus four.  The zip plus four can be obtained at the following website: http://zip4.usps.com/zip4/welcome.jsp 

Based on the information provided in the question, it is likely that a field construction contractor, fabrication shop, and/or engineered equipment supplier would be considered a vendor.  However, more information is needed about the engineered equipment supplier to determine whether the supplier would be considered a vendor or a sub-recipient.  Such discussion should occur between the DOE Integrated Project Team (Procurement, Cost/Price, Program, Legal, etc.) and the Recipient if the Recipient is selected for Phase 2.  

Davis Bacon Act Questions:

General Note: For those projects selected for Phase 2, the clauses entitled “Davis Bacon Act Requirements” and “Contract Work Hours and Safety Standards” will be deleted and replaced in their entirety when the Phase 2 award is made.  Double-click the Word icon below for a copy of the new “Davis Bacon Act and Contract Work Hours and Safety Standards Act” clause that will be included in Phase 2 agreements.




11. From the document entitled “Flowdown clauses.docx” (also known as the flowdown cheat sheet), it states that there is Recovery Act Reporting associated with the Wage Rate Requirements (all tiers) and the Davis Bacon Act and Contract Work Hours Safety Standards Act (all tiers). What are these reporting requirements?

There are no standard reporting requirements associated with the Davis Bacon Act (DBA), Wage Rate Requirements and Contract Work Hours Safety Standards except to the extent that DOE or DOL request payroll or DBA compliance information.  

12. Does the clause entitled “Wage Rate Requirements under Section 1606 of the Recovery Act” apply to a fabrication shop or engineered equipment supplier?

The Davis Bacon Wage Rate Requirements apply to the site of the construction project.  If the fabrication shop or engineered equipment supplier is not located on the project construction site then Davis Bacon does not apply.  

Legal Related Questions/Answers:

13. Does DOE have authority to vest unconditional title with ICCS recipients in all property and equipment purchased for the project.  

Answer: DOE may vest fee title or other property interests acquired under ICCS projects in any entity.

General Questions

14. Should Phase I topical report be included as part of renewal application? Is it expected that the topical report be a draft report since the submission date is due two months before the final date of Phase I?

Yes, the Phase 1 Topical Report is due along with the Phase 2 Renewal Application on April 16, 2010.  Yes, the Topical Report will be a draft report, because work will continue on the project following submission of the report.  The Draft Topical Report will be finalized either as the Phase I Final Topical Report of as the Final Report, depending on whether or the Recipient is selected to proceed with Phase 2.  

15. Here is a clarifying question regarding Phase-II Work Tasks for submission to the NETL Webcast meeting:  For Phase-II we understand that DOE recommends:

· One-single 5-year budget period
· Three “Sub-Phases” during the Phase-II effort:  2a) Design, 2b) Construction and 2c) Operations 
· Formal Time-span for each Sub-Phase and "Decision Points” between 2a) Design to 2b) Construction, and 2b) Construction to 2c) Operations
· Budget Workbooks that differentiate all Work Tasks (and associated cost breakdown by Sub-Phase) spanning across Sub-Phases 2a), 2b) and 2c)

Yes, this is an accurate understanding of the project structure.  

16. In the NETL guidance supplied in answer to Q&A #13 (Feb 5th)… it seems that NETL is suggesting to duplicate (or “tri-plicate”) any Work Tasks that might span across the Sub-Phases. Our concern for potentially doubling or tripling certain Work Tasks (e.g. electrical system design as used in the NETL example) is that we lose the continuity of reporting totals across the 5-year time-span, unless we cobble together disparate Sub-Tasks that are related to a particular task like in the example. 

Is NETL indeed mandating the requirement for all Work Tasks that span across more than one of the Sub-Phases be broken into separate Work Tasks?

If yes, are we then required to report totals on “related” Sub-Tasks (like electrical system design as used in the NETL example) from different Sub-Phases that will give an aggregate view of costs spanning the 5-year effort?

Yes, tasks that span two or three sub-phases must be broken into two or three tasks, respectively.  The sub-phases cannot overlap one another, and each task must begin and end within a sub-phase.  Proposing tasks that span sub-phases would be inconsistent with the use of decision points between phases.   Phase 2 Recipients will be required to report Technology Cost Data, as described in the Statement of Project Objectives.  For example, capital costs by major system and subsystem components will likely require applicants to report totals on related tasks from different sub-phases.  

17. Do you have a definition for 'data element dictionary' please? It is on page 18 of our cooperative agreement. We are pretty sure it is a Project Development term but just wanted to be sure we understood how the DOE were using it

The term "data element dictionary" is used in the context of the work breakdown structure (WBS) and resource-loaded schedule under the Project Management Plan.  A WBS data element dictionary would describe each element of the WBS in detail in terms of primary responsible personnel, start and end dates, estimated budget elements (e.g., labor, fringe benefits, material, travel, other, overhead, contracts and total), objective/description, and relationship to other WBS elements.
 
Cost Related Questions

18. How are in-kind contributions calculated? 

See the definition of cost-sharing at 10 CFR 600.30 (all types of entities); 600.101 & 600.123 (for Universities and Non-profits); 600.202 & 600.224 (for States and Local Governments); and 600.302 & 600.313 (for For-profits).  Recipients should also review the cost principles applicable to their organization: 10 CFR 600.127 (for Universities and Non-profits); 600.222 (for States and Local Governments); and 600.317 & 600.318 (for For-profits).

A link to 10 CFR 600 is provided below:
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=fd2d8893a5c5ccfad0537cec9c075956&rgn=div5&view=text&node=10:4.0.1.3.9&idno=10 

19. Is a fixed price, lump sum contract acceptable for the field construction? Payments based on schedule of values?

As part of its approval process for contracts/subcontracts awarded by the Recipient under the cooperative agreement, DOE would consider a fixed-price, lump sum contract/subcontract with an AEC-type, or general, contractor for the field construction effort proposed under Phase II.  Favorable considerations for approving such a contract would be that it be competitively procured and selected, and that an arms-length transaction exists between the Recipient and the contractor.   

Assuming that this contract will not be executed until sometime after the Phase II selection process is complete; the Recipient must provide adequate cost details and supporting documentation in its Renewal Application for the field construction effort that will take place in Phase II.

20. Will there be an audit program specific for a financial assistance cooperative agreement? (Instead of government contractor program.)  The pre-Award audit was a challenge due to the nature of the Defense Contract Audit Program.  Seems the cooperative agreement is a different scenario.  

For any audits conducted on the Phase 2 application, it is anticipated that DOE will continue to use the Defense Contract Audit Agency (DCAA) to perform the audits.  The type of audit that could be completed on selected projects may be an indirect rate review and/or audit of the cost proposal.  The type of audit requested will depend on several factors including but not limited to: prior experience with the Government, dollar value of project, and acceptability of the Recipient’s accounting system.

DOE also reserves the right to audit major subcontractors/subrecipients depending on their role in the project, the dollar value associated with their work, prior experience with the government, and/or the nature of the contractual relationship between the sub and the Prime Recipient.  It is unlikely that DOE would request an audit of a competitively bid contract/subcontract.  

 Further, at its discretion, DOE may include the following clause in the Phase 2 Cooperative Agreement to provide for a post-award audit of project costs:
[bookmark: _Toc245537197][bookmark: _Toc247588586][bookmark: _Toc247687754][bookmark: _Toc251318648]
“FINAL INCURRED COST AUDIT
In accordance with 10 CFR 600, DOE reserves the right to initiate a final incurred cost audit on this award.  If the audit has not been performed or completed prior to the closeout of the award, DOE retains the right to recover an appropriate amount after fully considering the recommendations on disallowed costs resulting from the final audit.”

DOE is also examining other options to have the incurred costs under the project audited in a timely manner to have the appropriate oversight, transparency, and accountability as outlined in the ARRA legislation.
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Davis Bacon Act Article.docx
DAVIS BACON ACT AND CONTRACT WORK HOURS AND SAFETY STANDARDS ACT



Definitions:  For purposes of this article, Davis Bacon Act and Contract Work Hours and Safety Standards Act, the following definitions are applicable:



(1) “Award” means any grant, cooperative agreement or technology investment agreement made with Recovery Act funds by the Department of Energy (DOE) to a Recipient.  Such Award must require compliance with the labor standards clauses and wage rate requirements of the Davis-Bacon Act (DBA) for work performed by all laborers and mechanics employed by Recipients (other than a unit of State or local government whose own employees perform the construction) Subrecipients, Contractors and subcontractors.  



(2) “Contractor” means an entity that enters into a Contract.  For purposes of these clauses, Contractor shall include (as applicable) prime contractors, Recipients, Subrecipients, and Recipients’ or Subrecipients’ contractors, subcontractors, and lower-tier subcontractors. “Contractor” does not mean a unit of State or local government where construction is performed by its own employees.” 



(3) “Contract” means a contract executed by a Recipient, Subrecipient, prime contractor or any tier subcontractor for construction, alteration, or repair.  It may also mean (as applicable) (i) financial assistance instruments such as grants, cooperative agreements, technology investment agreements, and loans; and, (ii) Sub awards, contracts and subcontracts issued under financial assistance agreements.  “Contract” does not mean a financial assistance instrument with a unit of State or local government where construction is performed by its own employees. 



(4) “Contracting Officer” means the DOE official authorized to execute an Award on behalf of DOE and who is responsible for the business management and non-program aspects of the financial assistance process.



(5) “Recipient” means any entity other than an individual that receives an Award of Federal funds in the form of a grant, cooperative agreement or technology investment agreement directly from the Federal Government and is financially accountable for the use of any DOE funds or property, and is legally responsible for carrying out the terms and conditions of the program and Award.



(6) “Subaward” means an award of financial assistance in the form of money, or property in lieu of money, made under an award by a Recipient to an eligible Subrecipient or by a Subrecipient to a lower- tier subrecipient.  The term includes financial assistance when provided by any legal agreement, even if the agreement is called a contract, but does not include the Recipient’s procurement of goods and services to carry out the program nor does it include any form of assistance which is excluded from the definition of “Award” above.  



(7) “Subrecipient” means a non-Federal entity that expends Federal funds received from a Recipient to carry out a Federal program, but does not include an individual that is a beneficiary of such a program.  

[bookmark: IB279A27091A911DEBC8C94AFCC7050F4][bookmark: IB2770A6291A911DEBC8C94AFCC7050F4](a) Davis Bacon Act



[bookmark: SP;7b9b000044381](1) Minimum wages. 

[bookmark: IB279C98091A911DEBC8C94AFCC7050F4][bookmark: IB2770A6391A911DEBC8C94AFCC7050F4]

[bookmark: SP;425b00005c4b2][bookmark: IB2770A6491A911DEBC8C94AFCC7050F4](i) All laborers and mechanics employed or working upon the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), will be paid unconditionally and not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates not less than those contained in the wage determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual relationship which may be alleged to exist between the Contractor and such laborers and mechanics. 



Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for more than a weekly period (but not less often than quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to be constructively made or incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination for the classification of work actually performed, without regard to skill, except as provided in § 5.5(a)(4). Laborers or mechanics performing work in more than one classification may be compensated at the rate specified for each classification for the time actually worked therein: Provided, That the employer's payroll records accurately set forth the time spent in each classification in which work is performed. The wage determination (including any additional classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its subcontractors at the site of the work in a prominent and accessible place where it can be easily seen by the workers. 

[bookmark: IB27A3EB091A911DEBC8C94AFCC7050F4][bookmark: IB27A3EB191A911DEBC8C94AFCC7050F4][bookmark: IB2770A6591A911DEBC8C94AFCC7050F4]

[bookmark: SP;8b88000034b65][bookmark: SP;dc9f000033a05](ii)(A) The Contracting Officer shall require that any class of laborers or mechanics, including helpers, which is not listed in the wage determination and which is to be employed under the Contract shall be classified in conformance with the wage determination. The Contracting Officer shall approve an additional classification and wage rate and fringe benefits therefore only when the following criteria have been met: 

[bookmark: IB27A65C091A911DEBC8C94AFCC7050F4][bookmark: IB2770A6691A911DEBC8C94AFCC7050F4]

(1) The work to be performed by the classification requested is not performed by a classification in the wage determination; and 

[bookmark: IB27A8CD091A911DEBC8C94AFCC7050F4][bookmark: IB2770A6791A911DEBC8C94AFCC7050F4]

(2) The classification is utilized in the area by the construction industry; and 

[bookmark: IB27AB3E091A911DEBC8C94AFCC7050F4][bookmark: IB2770A6891A911DEBC8C94AFCC7050F4]

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the wage rates contained in the wage determination. 

[bookmark: IB27ADAF091A911DEBC8C94AFCC7050F4][bookmark: IB277317091A911DEBC8C94AFCC7050F4][bookmark: SP;bde500009fbd5](B) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or their representatives, and the Contracting Officer agree on the classification and wage rate (including the amount designated for fringe benefits where appropriate), a report of the action taken shall be sent by the Contracting Officer to the Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210. The Administrator, or an authorized representative, will approve, modify, or disapprove every additional classification action within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is necessary. 

[bookmark: IB27B020091A911DEBC8C94AFCC7050F4][bookmark: IB277317191A911DEBC8C94AFCC7050F4]

[bookmark: SP;0db20000bca75](C) In the event the Contractor, the laborers or mechanics to be employed in the classification or their representatives, and the Contracting Officer do not agree on the proposed classification and wage rate (including the amount designated for fringe benefits, where appropriate), the Contracting Officer shall refer the questions, including the views of all interested parties and the recommendation of the Contracting Officer, to the Administrator for determination. The Administrator, or an authorized representative, will issue a determination within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting Officer within the 30-day period that additional time is necessary. 

[bookmark: IB27B502091A911DEBC8C94AFCC7050F4][bookmark: IB277317291A911DEBC8C94AFCC7050F4]

[bookmark: SP;b0e2000057281](D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in the classification under this Contract from the first day on which work is performed in the classification. 

[bookmark: IB27B773091A911DEBC8C94AFCC7050F4][bookmark: IB277317391A911DEBC8C94AFCC7050F4]

[bookmark: SP;c1de00008ff17](iii) Whenever the minimum wage rate prescribed in the Contract for a class of laborers or mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof. 

[bookmark: IB27B9E4091A911DEBC8C94AFCC7050F4][bookmark: IB277317491A911DEBC8C94AFCC7050F4]

[bookmark: SP;3c2a00009e9a4](iv) If the Contractor does not make payments to a trustee or other third person, the Contractor may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the Secretary of Labor has found, upon the written request of the Contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the Contractor to set aside in a separate account assets for the meeting of obligations under the plan or program. 

[bookmark: IB27BC55091A911DEBC8C94AFCC7050F4][bookmark: IB277317591A911DEBC8C94AFCC7050F4]

[bookmark: SP;d86d0000be040](2) Withholding. The Department of Energy or the Recipient or Subrecipient shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld from the Contractor under this Contract or any other Federal contract with the same prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by the Contractor or any subcontractor the full amount of wages required by the Contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the wages required by the Contract, the Department of Energy, Recipient, or Subrecipient,  may, after written notice to the Contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds until such violations have ceased. 

[bookmark: IB27C137091A911DEBC8C94AFCC7050F4][bookmark: IB277317691A911DEBC8C94AFCC7050F4]

[bookmark: SP;28cc0000ccca6](3) Payrolls and basic records. 

[bookmark: IB27C3A8091A911DEBC8C94AFCC7050F4][bookmark: IB277317791A911DEBC8C94AFCC7050F4]

[bookmark: SP;0f2a00009bec7](i) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of the work and preserved for a period of three years thereafter for all laborers and mechanics working at the site of the work (or under the United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). Such records shall contain the name, address, and social security number of each such worker, his or her correct classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records which show that the commitment to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or program has been communicated in writing to the laborers or mechanics affected, and records which show the costs anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under approved programs shall maintain written evidence of the registration of apprenticeship programs and certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs. 

[bookmark: IB27C619091A911DEBC8C94AFCC7050F4][bookmark: IB27C619191A911DEBC8C94AFCC7050F4][bookmark: IB277317891A911DEBC8C94AFCC7050F4]

[bookmark: SP;6f860000e7603][bookmark: SP;551e00006aef7][bookmark: OLE_LINK1][bookmark: OLE_LINK2](ii) (A) The Contractor shall submit weekly for each week in which any Contract work is performed a copy of all payrolls to the Department of Energy if the agency is a party to the Contract, but if the agency is not such a party, the Contractor will submit the payrolls to the Recipient or Subrecipient (as applicable), applicant, sponsor, or owner, as the case may be, for transmission to the Department of Energy. The payrolls submitted shall set out accurately and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need to include an individually identifying number for each employee (e.g., the last four digits of the employee's social security number). The required weekly payroll information may be submitted in any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime Contractor is responsible for the submission of copies of payrolls by all subcontractors. Contractors and subcontractors shall maintain the full social security number and current address of each covered worker, and shall provide them upon request to the Department of Energy if the agency is a party to the Contract, but if the agency is not such a party, the Contractor will submit them to the Recipient or Subrecipient (as applicable), applicant, sponsor, or owner, as the case may be, for transmission to the Department of Energy, the Contractor, or the Wage and Hour Division of the Department of Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a violation of this section for a prime contractor to require a subcontractor to provide addresses and social security numbers to the prime contractor for its own records, without weekly submission to the sponsoring government agency (or the Recipient or Subrecipient (as applicable), applicant, sponsor, or owner). 

[bookmark: IB27CAFB091A911DEBC8C94AFCC7050F4][bookmark: IB277317991A911DEBC8C94AFCC7050F4]

[bookmark: SP;7518000026ae5](B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons employed under the Contract and shall certify the following: 

[bookmark: IB27CD6C091A911DEBC8C94AFCC7050F4][bookmark: IB277317A91A911DEBC8C94AFCC7050F4]

(1) That the payroll for the payroll period contains the information required to be provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and complete; 

[bookmark: IB27CFDD091A911DEBC8C94AFCC7050F4][bookmark: IB277317B91A911DEBC8C94AFCC7050F4]

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the Contract during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, and that no deductions have been made either directly or indirectly from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR part 3; 

[bookmark: IB27D24E091A911DEBC8C94AFCC7050F4][bookmark: IB277317C91A911DEBC8C94AFCC7050F4]

[bookmark: SP;0123000089ab5](3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits or cash equivalents for the classification of work performed, as specified in the applicable wage determination incorporated into the Contract. 

[bookmark: IB27D4BF091A911DEBC8C94AFCC7050F4][bookmark: IB277317D91A911DEBC8C94AFCC7050F4]

[bookmark: SP;422b0000196b3](C) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section. 

[bookmark: IB27D9A1091A911DEBC8C94AFCC7050F4][bookmark: IB277588091A911DEBC8C94AFCC7050F4]

[bookmark: SP;2e9b000047211](D) The falsification of any of the above certifications may subject the Contractor or subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 3729 of title 31 of the United States Code. 

[bookmark: IB27DC12091A911DEBC8C94AFCC7050F4][bookmark: IB277588191A911DEBC8C94AFCC7050F4]

[bookmark: SP;c77b0000bb844](iii) The Contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives of the Department of Energy or the Department of Labor, and shall permit such representatives to interview employees during working hours on the job. If the Contractor or subcontractor fails to submit the required records or to make them available, the Federal agency may, after written notice to the Contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon request or to make such records available may be grounds for debarment action pursuant to 29 CFR 5.12. 

[bookmark: IB27DE83091A911DEBC8C94AFCC7050F4][bookmark: IB277588291A911DEBC8C94AFCC7050F4]

[bookmark: SP;d40e000072291](4) Apprentices and trainees-- 

[bookmark: IB27E0F4091A911DEBC8C94AFCC7050F4][bookmark: IB277588391A911DEBC8C94AFCC7050F4]

[bookmark: SP;ba190000c31b0](i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work they performed when they are employed pursuant to and individually registered in a bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her first 90 days of probationary employment as an apprentice in such an apprenticeship program, who is not individually registered in the program, but who has been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be greater than the ratio permitted to the Contractor as to the entire work force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any apprentice performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. Where a Contractor is performing construction on a project in a locality other than that in which its program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the Contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that determination. In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship program, the Contractor will no longer be permitted to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable program is approved. 

[bookmark: IB27E5D6091A911DEBC8C94AFCC7050F4][bookmark: IB277588491A911DEBC8C94AFCC7050F4]

[bookmark: SP;abdc00009f201](ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the predetermined rate for the work performed unless they are employed pursuant to and individually registered in a program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan approved by the Employment and Training Administration. Every trainee must be paid at not less than the rate specified in the approved program for the trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour Division determines that there is an apprenticeship program associated with the corresponding journeyman wage rate on the wage determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and participating in a training plan approved by the Employment and Training Administration shall be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed. In addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less than the applicable wage rate on the wage determination for the work actually performed. In the event the Employment and Training Administration withdraws approval of a training program, the Contractor will no longer be permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable program is approved. 

[bookmark: IB27E847091A911DEBC8C94AFCC7050F4][bookmark: IB277588591A911DEBC8C94AFCC7050F4]

[bookmark: SP;628800003bee7](iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under this part shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as amended and 29 CFR part 30. 

[bookmark: IB27ED29091A911DEBC8C94AFCC7050F4][bookmark: IB277588691A911DEBC8C94AFCC7050F4]

[bookmark: SP;488b0000d05e2](5) Compliance with Copeland Act requirements. The Contractor shall comply with the requirements of 29 CFR part 3, which are incorporated by reference in this Contract. 

[bookmark: IB27EF9A091A911DEBC8C94AFCC7050F4][bookmark: IB277588791A911DEBC8C94AFCC7050F4]

[bookmark: SP;1496000051ed7](6) Contracts and Subcontracts. The Recipient, Subrecipient, the Recipient’s and Subrecipient’s contractors and subcontractor shall insert in any Contracts the clauses contained herein in(a)(1) through (10) and such other clauses as the Department of Energy may by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The Recipient shall be responsible for the compliance by any subcontractor or lower tier subcontractor with all of the paragraphs in this clause. 

[bookmark: IB27F20B091A911DEBC8C94AFCC7050F4][bookmark: IB277588891A911DEBC8C94AFCC7050F4]

[bookmark: SP;36f10000408d4](7) Contract termination: debarment. A breach of the Contract clauses in 29 CFR 5.5 may be grounds for termination of the Contract, and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12. 

[bookmark: IB27F47C091A911DEBC8C94AFCC7050F4][bookmark: IB277588991A911DEBC8C94AFCC7050F4]

[bookmark: SP;5b89000035844](8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference in this Contract. 

[bookmark: IB27F6ED091A911DEBC8C94AFCC7050F4][bookmark: IB277588A91A911DEBC8C94AFCC7050F4][bookmark: SP;732f0000e3572]

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of this Contract shall not be subject to the general disputes clause of this Contract. Such disputes shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the Recipient, Subrecipient, the Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or their representatives. 

[bookmark: IB27FBCF091A911DEBC8C94AFCC7050F4][bookmark: IB277588B91A911DEBC8C94AFCC7050F4]

[bookmark: SP;fdce000026d86](10) Certification of eligibility. 

[bookmark: IB27FE40091A911DEBC8C94AFCC7050F4][bookmark: IB277588C91A911DEBC8C94AFCC7050F4]

[bookmark: SP;996d0000754f2](i) By entering into this Contract, the Contractor certifies that neither it (nor he or she) nor any person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

[bookmark: IB2800B1091A911DEBC8C94AFCC7050F4][bookmark: IB277588D91A911DEBC8C94AFCC7050F4]

[bookmark: SP;fbbb0000a3924](ii) No part of this Contract shall be subcontracted to any person or firm ineligible for award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

[bookmark: IB280322091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9091A911DEBC8C94AFCC7050F4]

[bookmark: SP;e27e00004ba25](iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 



[bookmark: IB280593091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9191A911DEBC8C94AFCC7050F4][bookmark: SP;a83b000018c76](b) Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms laborers and mechanics include watchmen and guards.

[bookmark: IB280804091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9291A911DEBC8C94AFCC7050F4]

[bookmark: SP;3fed000053a85](1) Overtime requirements. No Contractor or subcontractor contracting for any part of the Contract work which may require or involve the employment of laborers or mechanics shall require or permit any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek. 

[bookmark: IB280CE6091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9391A911DEBC8C94AFCC7050F4]

[bookmark: SP;c0ae00006c482](2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause set forth in paragraph (b)(1) of this section the Contractor and any subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the United States (in the case of work done under contract for the District of Columbia or a territory, to such District or to such territory), for liquidated damages. Such liquidated damages shall be computed with respect to each individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for each calendar day on which such individual was required or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages required by the clause set forth in paragraph (b)(1) of this section. 

[bookmark: IB280F57091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9491A911DEBC8C94AFCC7050F4]

[bookmark: SP;d801000002763](3) Withholding for unpaid wages and liquidated damages. The Department of Energy or the Recipient or Subrecipient shall upon its own action or upon written request of an authorized representative of the Department of Labor withhold or cause to be withheld, from any moneys payable on account of work performed by the Contractor or subcontractor under any such contract or any other Federal contract with the same prime Contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may be determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section. 

[bookmark: IB2811C8091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9591A911DEBC8C94AFCC7050F4]

[bookmark: SP;6ad60000aeea7](4) Contracts and Subcontracts. The Recipient, Subrecipient, and Recipient’s and Subrecipient’s contractor or subcontractor shall insert in any Contracts, the clauses set forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses in any lower tier subcontracts. The Recipient shall be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section. 

[bookmark: IB281439091A911DEBC8C94AFCC7050F4][bookmark: IB2777F9691A911DEBC8C94AFCC7050F4]

[bookmark: SP;4b24000003ba5](5) The Contractor or subcontractor shall maintain payrolls and basic payroll records during the course of the work and shall preserve them for a period of three years from the completion of the Contract for all laborers and mechanics, including guards and watchmen, working on the Contract. Such records shall contain the name and address of each such employee, social security number, correct classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and actual wages paid.  The records to be maintained under this paragraph shall be made available by the Contractor or subcontractor for inspection, copying, or transcription by authorized representatives of the Department of Energy and the Department of Labor, and the Contractor or subcontractor will permit such representatives to interview employees during working hours on the job.
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[bookmark: _Toc196726045][bookmark: _Toc199121948]ATTACHMENT 1 - INTELLECTUAL PROPERTY PROVISIONS



Intellectual Property Provisions (CLB-1003)

Cooperative Agreement

Research, Development, or Demonstration

Large Businesses, State and Local Governments, and Foreign Entities



01. FAR 52.227-1 Authorization and Consent (JUL 1995) - Alternate I (APR 1984)



02. FAR 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG 1996)



03. 10 CFR 600.325 Rights in Data - General (OCT 2003) with Alternates I and II



04. FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987)



05. Patent Rights - Waiver for use in awards to Large Businesses made under DE-FOA-0000015, Carbon Capture and Sequestration from Industrial Sources 



06. Limited Rights Data



07. Restricted Computer Software



08. Limited Rights Data and Restricted Computer Software with Delivery Restrictions



09. Generated Data With Delivery Restrictions 



10. FAR 52.227-3 Patent Indemnity (APR 1984) 

 

11. FAR 52.227-9 Refund of Royalties (FEB 1995) 



12. Availability of Contract and Other Data



13. Commercialization of Demonstrated Technology



NOTE: In reading these provisions, any reference to “contractor” shall mean “recipient,” and any reference to “contract” or “subcontract” shall mean “award” or “subaward.”










01. FAR 52.227-1 Authorization and Consent (JUL 1995)-Alternate I (APR 1984)



(a) The Government authorizes and consents to all use and manufacture of any invention described in and covered by a United States patent in the performance of this contract or any subcontract at any tier.

(b) The Contractor agrees to include, and require inclusion of, this clause, suitably modified to identify the parties, in all subcontracts at any tier for research and development expected to exceed the simplified acquisition threshold; however, omission of this clause from any subcontract, including those at or below the simplified acquisition threshold, does not affect this authorization and consent.

(End of clause)



02. FAR 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG 1996)



(a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of this contract of which the Contractor has knowledge.

(b) In the event of any claim or suit against the Government on account of any alleged patent or copyright infringement arising out of the performance of this contract or out of the use of any supplies furnished or work or services performed under this contract, the Contractor shall furnish to the Government, when requested by the Contracting Officer, all evidence and information in possession of the Contractor pertaining to such suit or claim.  Such evidence and information shall be furnished at the expense of the Government except where the Contractor has agreed to indemnify the Government.

(c) The Contractor agrees to include, and require inclusion of this clause in all subcontracts at any tier for supplies or services (including construction and architect-engineer subcontracts and those for material, supplies, models, samples, or design or testing services) expected to exceed the simplified acquisition threshold at FAR 2.101.

(End of clause)



03. 10 CFR Part 600.325 Appendix A, Rights in Data - General (OCT 2003) with Alternates I and II



(a) Definitions

Computer Data Bases, as used in this clause, means a collection of data in a form capable of, and for the purpose of, being stored in, processed, and operated on by a computer. The term does not include computer software.

Computer software, as used in this clause, means (i) computer programs which are data comprising a series of instructions, rules, routines or statements, regardless of the media in which recorded, that allow or cause a computer to perform a specific operation or series of operations and (ii) data comprising source code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the computer program to be produced, created or compiled. The term does not include computer data bases.

Data, as used in this clause, means recorded information, regardless of form or the media on which it may be recorded. The term includes technical data and computer software. The term does not include information incidental to administration, such as financial, administrative, cost or pricing, or management information.

Form, fit, and function data, as used in this clause, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formulae, and flow charts of the software.

Limited rights, as used in this clause, means the rights of the Government in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this clause. 

Limited rights data, as used in this clause, means data (other than computer software) developed at private expense that embody trade secrets or are commercial or financial and confidential or privileged.

Restricted computer software, as used in this clause, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software.

Restricted rights, as used in this clause, means the rights of the Government in restricted computer software, as set forth in a Restricted Rights Notice of subparagraph (g)(3) if included in this clause, or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including minor modifications of such computer software.

Technical data, as used in this clause, means data (other than computer software) which are of a scientific or technical nature. Technical data does not include computer software, but does include manuals and instructional materials and technical data formatted as a computer data base.

Unlimited rights, as used in this clause, means the right of the Government to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so.



(b) Allocations of Rights



(1) Except as provided in paragraph (c) of this clause regarding copyright, the Government shall have unlimited rights in--



(i) Data first produced in the performance of this agreement;



(ii) Form, fit, and function data delivered under this agreement;



(iii) Data delivered under this agreement (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair of items, components, or processes delivered or furnished for use under this agreement; and



(iv) All other data delivered under this agreement unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) of this clause.



(2) The Recipient shall have the right to--



(i) Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Recipient in the performance of this agreement, unless provided otherwise in paragraph (d) of this clause;



(ii) Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) of this clause;



(iii) Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take over appropriate action, in accordance with paragraphs (e) and (f) of this clause; and



(iv) Establish claim to copyright subsisting in data first produced in the performance of this agreement to the extent provided in subparagraph (c)(1) of this clause.



(c) Copyright



(1) Data first produced in the performance of this agreement. Unless provided otherwise in paragraph (d) of this clause, the Recipient may establish, without prior approval of the Contracting Officer, claim to copyright subsisting in data first produced in the performance of this agreement. When claim to copyright is made, the Recipient shall affix the applicable copyright notices of 17 U.S.C. 401 or 402 and acknowledgement of Government sponsorship (including agreement number) to the data when such data are delivered to the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office. For such copyrighted data, including computer software, the Recipient grants to the Government, and others acting on its behalf, a paid-up nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, by or on behalf of the Government.



(2) Data not first produced in the performance of this agreement. The Recipient shall not, without prior written permission of the Contracting Officer, incorporate in data delivered under this agreement any data not first produced in the performance of this agreement and which contains the copyright notice of 17 U.S.C. 401 or 402, unless the Recipient identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause; provided, however, that if such data are computer software the Government shall acquire a copyright license as set forth in subparagraph (g)(3) of this clause if included in this agreement or as otherwise may be provided in a collateral agreement incorporated in or made part of this agreement.



(3) Removal of copyright notices. The Government agrees not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.



(d) Release, Publication and Use of Data



(1) The Recipient shall have the right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Recipient in the performance of this agreement, except to the extent such data may be subject to the Federal export control or national security laws or regulations, or unless otherwise provided in this paragraph of this clause or expressly set forth in this agreement.



(2) The Recipient agrees that to the extent it receives or is given access to data necessary for the performance of this award, which contain restrictive markings, the Recipient shall treat the data in accordance with such markings unless otherwise specifically authorized in writing by the contracting officer.



(e) Unauthorized Marking of Data



(1) Notwithstanding any other provisions of this agreement concerning inspection or acceptance, if any data delivered under this agreement are marked with the notices specified in subparagraph (g)(2) or (g)(3) of this clause and use of such is not authorized by this clause, or if such data bears any other restrictive or limiting markings not authorized by this agreement, the Contracting Officer may at any time either return the data to the Recipient or cancel or ignore the markings. However, the following procedures shall apply prior to canceling or ignoring the markings.



(i) The Contracting Officer shall make written inquiry to the Recipient affording the Recipient 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;



(ii) If the Recipient fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the Contracting Officer for good cause shown), the Government shall have the right to cancel or ignore the markings at any time after said period and the data will no longer be made subject to any disclosure prohibitions.



(iii) If the Recipient provides written justification to substantiate the propriety of the markings within the period set in subparagraph (e)(1)(i) of this clause, the Contracting Officer shall consider such written justification and determine whether or not the markings are to be cancelled or ignored. If the Contracting Officer determines that the markings are authorized, the Recipient shall be so notified in writing. If the Contracting Officer determines, with concurrence of the head of the contracting activity, that the markings are not authorized, the Contracting Officer shall furnish the Recipient a written determination, which determination shall become the final agency decision regarding the appropriateness of the markings unless the Recipient files suit in a court of competent jurisdiction within 90 days of receipt of the Contracting Officer's decision. The Government shall continue to abide by the markings under this subparagraph (e)(1)(iii) until final resolution of the matter either by the Contracting Officer's determination becoming final (in which instance the Government shall thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed.



(2) The time limits in the procedures set forth in subparagraph (e)(1) of this clause may be modified in accordance with agency regulations implementing the Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request thereunder.



(f) Omitted or Incorrect Markings



(1) Data delivered to the Government without either the limited rights or restricted rights notice as authorized by paragraph (g) of this clause, or the copyright notice required by paragraph (c) of this clause, shall be deemed to have been furnished with unlimited rights, and the Government assumes no liability for the disclosure, use, or reproduction of such data. However, to the extent the data has not been disclosed without restriction outside the Government, the Recipient may request, within 6 months (or a longer time approved by the Contracting Officer for good cause shown) after delivery or such data, permission to have notices placed on qualifying data at the Recipient's expense, and the Contracting Officer may agree to do so if the Recipient: 



(i) Identifies the data to which the omitted notice is to be applied;



(ii) Demonstrates that the omission of the notice was inadvertent;



(iii) Establishes that the use of the proposed notice is authorized; and



iv) Acknowledges that the Government has no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice.



(2) The Contracting Officer may also:



(i) Permit correction at the Recipient's expense of incorrect notices if the Recipient identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized, or



(ii) Correct any incorrect notices.



(g) Protection of Limited Rights Data and Restricted Computer Software



(1) When data other than that listed in subparagraphs (b)(1)(i), (ii), and (iii) of this clause are specified to be delivered under this agreement and qualify as either limited rights data or restricted computer software, if the Recipient desires to continue protection of such data, the Recipient shall withhold such data and not furnish them to the Government under this agreement. As a condition to this withholding, the Recipient shall identify the data being withheld and furnish form, fit, and function data in lieu thereof. Limited rights data that are formatted as a computer data base for delivery to the Government are to be treated as limited rights data and not restricted computer software.



(2) Notwithstanding subparagraph (g)(1) of this clause, the agreement may identify and specify the delivery of limited rights data, or the Contracting Officer may require by written request the delivery of limited rights data that has been withheld or would otherwise be withholdable. If delivery of such data is so required, the Recipient may affix the following "Limited Rights Notice" to the data and the Government will thereafter treat the data, in accordance with such Notice:



LIMITED RIGHTS NOTICE

(a) These data are submitted with limited rights under Government agreement No. ______ (and subaward/contract No. ______, if appropriate). These data may be reproduced and used by the Government with the express limitation that they will not, without written permission of the Recipient, be used for purposes of manufacture nor disclosed outside the Government; except that the Government may disclose these data outside the Government for the following purposes, if any, provided that the Government makes such disclosure subject to prohibition against further use and disclosure:



(1) Use (except for manufacture) by Federal support services contractors within the scope of their contracts;



(2) This "limited rights data" may be disclosed for evaluation purposes under the restriction that the "limited rights data" be retained in confidence and not be further disclosed;



(3) This "limited rights data" may be disclosed to other contractors participating in the Government's program of which this Recipient is a part for information or use (except for manufacture) in connection with the work performed under their awards and under the restriction that the "limited rights data" be retained in confidence and not be further disclosed;



(4) This "limited rights data" may be used by the Government or others on its behalf for emergency repair or overhaul work under the restriction that the "limited rights data" be retained in confidence and not be further disclosed; and 



(5) Release to a foreign government, or instrumentality thereof, as the interests of the United States Government may require, for information or evaluation, or for emergency repair or overhaul work by such government.



(b) This Notice shall be marked on any reproduction of these data, in whole or in part.

(End of notice)



(3)(i) Notwithstanding subparagraph (g)(1) of this clause, the agreement may identify and specify the delivery of restricted computer software, or the Contracting Officer may require by written request the delivery of restricted computer software that has been withheld or would otherwise be withholdable. If delivery of such computer software is so required, the Recipient may affix the following "Restricted Rights Notice" to the computer software and the Government will thereafter treat the computer software, subject to paragraphs (e) and (f) of this clause, in accordance with the Notice:



RESTRICTED RIGHTS NOTICE

(a) This computer software is submitted with restricted rights under Government Agreement No. ______ (and subaward/contract ______, if appropriate). It may not be used, reproduced, or disclosed by the Government except as provided in paragraph (b) of this Notice or as otherwise expressly stated in the agreement.



(b) This computer software may be—



(1) Used or copied for use in or with the computer or computers for which it was acquired, including use at any Government installation to which such computer or computers may be transferred;



(2) Used or copied for use in a backup computer if any computer for which it was acquired is inoperative;



(3) Reproduced for safekeeping (archives) or backup purposes;



(4) Modified, adapted, or combined with other computer software, provided that the modified, combined, or adapted portions of the derivative software are made subject to the same restricted rights;



(5) Disclosed to and reproduced for use by support service Recipients in accordance with subparagraphs (b)(1) through (4) of this clause, provided the Government makes such disclosure or reproduction subject to these restricted rights; and



(6) Used or copied for use in or transferred to a replacement computer.



(c) Notwithstanding the foregoing, if this computer software is published copyrighted computer software, it is licensed to the Government, without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this clause.



(d) Any other rights or limitations regarding the use, duplication, or disclosure of this computer software are to be expressly stated in, or incorporated in, the agreement.



(e) This Notice shall be marked on any reproduction of this computer software, in whole or in part.

(End of notice)



(ii) Where it is impractical to include the Restricted Rights Notice on restricted computer software, the following short-form Notice may be used in lieu thereof:



RESTRICTED RIGHTS NOTICE

Use, reproduction, or disclosure is subject to restrictions set forth in Agreement No. ______ (and subaward/contract ______, if appropriate) with ______ (name of Recipient and subrecipient/contractor).

(End of notice) 



(iii) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, it will be presumed to be published copyrighted computer software licensed to the Government without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this clause, unless the Recipient includes the following statement with such copyright notice: "Unpublished--rights reserved under the Copyright Laws of the United States."



(h) Subaward/Contract

The Recipient has the responsibility to obtain from its subrecipients/contractors all data and rights therein necessary to fulfill the Recipient's obligations to the Government under this agreement. If a subrecipient/contractor refuses to accept terms affording the Government such rights, the Recipient shall promptly bring such refusal to the attention of the Contracting Officer and not proceed with the subaward/contract award without further authorization.



(i) Additional Data Requirements

In addition to the data specified elsewhere in this agreement to be delivered, the Contracting Officer may, at anytime during agreement performance or within a period of 3 years after acceptance of all items to be delivered under this agreement, order any data first produced or specifically used in the performance of this agreement. This clause is applicable to all data ordered under this subparagraph. Nothing contained in this subparagraph shall require the Recipient to deliver any data the withholding of which is authorized by this clause, or data which are specifically identified in this agreement as not subject to this clause. When data are to be delivered under this subparagraph, the Recipient will be compensated for converting the data into the prescribed form, for reproduction, and for delivery.



(j) The recipient agrees, except as may be otherwise specified in this award for specific data items listed as not subject to this paragraph, that the Contracting Officer or an authorized representative may, up to three years after acceptance of all items to be delivered under this award, inspect at the Recipient's facility any data withheld pursuant to paragraph (g) of this clause, for purposes of verifying the Recipient's assertion pertaining to the limited rights or restricted rights status of the data or for evaluating work performance. Where the Recipient whose data are to be inspected demonstrates to the Contracting Officer that there would be a possible conflict of interest if the inspection were made by a particular representative, the Contracting Officer shall designate an alternate inspector.

(End of clause)



04. FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987)

Except for data contained on pages ______, it is agreed that as a condition of award of this contract, and notwithstanding the conditions of any notice appearing thereon, the Government shall have unlimited rights (as defined in the "Rights in Data--General" clause contained in this contract) in and to the technical data contained in the proposal dated _______, upon which this contract is based.



05. Patent Rights - Waiver for use in awards to Large Businesses made under DE-FOA-0000015, Carbon Capture and Sequestration from Industrial Sources

(a)	Definitions.

As used in this clause:

Background patent means a domestic patent covering an invention or discovery which is not a Subject Invention and which is owned or controlled by the Contractor at any time through the completion of this contract:

(i)  Which the Contractor, but not the Government, has the right to license to others without obligation to pay royalties thereon, and

(ii)  Infringement of which cannot reasonably be avoided upon the practice of any specific process, method, machine, manufacture or composition of matter (including relatively minor modifications thereof) which is a subject of the research, development, or demonstration work performed under this contract.	



Contract means any contract, grant, agreement, understanding, or other arrangement, which includes research, development, or demonstration work, and includes any assignment or substitution of parties.



DOE patent waiver regulations means the Department of Energy patent waiver regulations at 10 CFR Part 784.



Invention as used in this clause, means any invention or discovery which is or may be patentable or otherwise protectable under Title 35 of the United States Code or any novel variety of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).



Made when used in relation to any invention means the conception or first actual reduction to practice of such invention.



Nonprofit organization means a university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit scientific or educational organization qualified under a state nonprofit organization statute.



Patent Counsel means the Department of Energy Patent Counsel assisting the procuring activity.



Practical application means to manufacture, in the case of a composition or product; to practice, in the case of a process or method; or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.



Secretary means the Secretary of Energy.	



Small business firm means a small business concern as defined at Section 2 of the Pub. L. 85‑536 (15 U.S.C. 632) and implementing regulations of the Administrator of the Small Business Administration.  For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3‑8 and 13 CFR 121.3‑12, respectively, will be used.



Subject invention means any invention of the Contractor conceived or first actually reduced to practice in the course of or under this contract, provided that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act (7 U.S.C. 2401(d)) must also occur during the period of contract performance.



(b)	Allocation of principal rights.

Whereas DOE has granted a waiver of rights to subject inventions to the Contractor, the Contractor may elect to retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. §§ 202 and 203.  With respect to any subject invention in which the Contractor elects to retain title, the Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid‑up license to practice or have practiced for or on behalf of the United States the subject invention throughout the world.



(c)	Invention disclosure, election of title, and filing of patent applications by Contractor.

(1)	The Contractor shall disclose each subject invention to the Patent Counsel within six months after conception or first actual reduction to practice, whichever occurs first in the course of or under this contract, but in any event, prior to any sale, public use, or public disclosure of such invention known to the Contractor.  The disclosure to the Patent Counsel shall be in the form of a written report and shall identify the inventors and the contract under which the invention was made.  It shall be sufficiently complete in technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the Patent Counsel, the Contractor shall promptly notify the Patent Counsel of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.



(2)	The Contractor shall elect in writing whether or not to retain title to any such invention by notifying the Patent Counsel at the time of disclosure or within 8 months of disclosure, as to those countries (including the United States) in which the Contractor will retain title; provided, that in any case where publication, on sale, or public use has initiated the 1‑year statutory period wherein valid patent protection can still be obtained in the United States, the period of election of title may be shortened by the Agency to a date that is no more than 60 days prior to the end of the statutory period.  The Contractor shall notify the Patent Counsel as to those countries (including the United States) in which the Contractor will retain title not later than 60 days prior to the end of the statutory period.



(3)	The Contractor shall file its United States patent application on an elected invention within 1 year after election, but not later than at least 60 days prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor shall file patent applications in additional countries (including the European Patent Office and under the Patent Cooperation Treaty) within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where foreign filing has been prohibited by a Secrecy Order.



(4)	Requests for extension of the time for disclosure to the Patent Counsel, election, and filing may, at the discretion of DOE, be granted, and will normally be granted unless the Patent Counsel has reason to believe that a particular extension would prejudice the Government's interest.



(d)	Conditions when the Government may obtain title notwithstanding an existing waiver.  The Contractor shall convey to DOE, upon written request, title to any subject invention‑‑



(1) 	If the Contractor elects not to retain title to a subject invention;



(2) 	If the Contractor fails to disclose or elect the subject invention within the times specified in paragraph (c) of this clause (provided that DOE may only request title within 60 days after learning of the Contractor's failure to report or elect within the specified times);



(3) 	In those countries in which the Contractor fails to file patent applications within the times specified in paragraph (c) of this clause; provided, however, that if the Contractor has filed a patent application in a country after the times specified in paragraph (c) of this clause, but prior to its receipt of the written request of DOE, the Contractor shall continue to retain title in that country;



(4)	In any country in which the Contractor decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a subject invention; or



(5)	If the waiver authorizing the use of this clause is terminated as provided in paragraph (p) of this clause.



(e)	Minimum rights to Contractor when the Government retains title.

(1)	The Contractor shall retain a nonexclusive, royalty-free license throughout the world in each subject invention to which the Government obtains title under paragraph (d) of this clause except if the Contractor fails to disclose the subject invention within the times specified in paragraph (c) of this clause.  The Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of DOE except when transferred to the successor of that part of the Contractor's business to which the invention pertains.



(2)	The Contractor's domestic license may be revoked or modified by DOE to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions in 37 CFR part 404 and DOE licensing regulations.  This license shall not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of DOE to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.



(3)	Before revocation or modification of the license, DOE shall furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor shall be allowed 30 days (or such other time as may be authorized by DOE for good cause shown by the Contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable agency licensing regulations and 37 CFR part 404 concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.



(f)	Contractor action to protect the Government's interest.

(1)	The Contractor agrees to execute or to have executed and promptly deliver to DOE all instruments necessary to:



(i)	establish or confirm the rights the Government has throughout the world in those subject inventions to which the Contractor elects to retain title, and



(ii)	convey title to DOE when requested under paragraphs (d) and (n)(2) of this clause, and to enable the Government to obtain patent protection throughout the world in that subject invention.



(2)	The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) of this clause, and to execute all papers necessary to file  patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by paragraph (c)(1) of this clause.  The Contractor shall instruct such employees through employee agreements or other suitable educational programs on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign statutory bars.



(3)	The Contractor shall notify DOE of any decision not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.



(4)	The Contractor agrees to include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement:  "This invention was made with Government support under (identify the contract) awarded by DOE.  The Government has certain rights in this invention."



(5)	The Contractor shall establish and maintain active and effective procedures to assure that subject inventions are promptly identified and disclosed to Contractor personnel responsible for patent matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in the course of or under this contract.  These procedures shall include the maintenance of laboratory notebooks or equivalent records and other records as are reasonably necessary to document the conception and/or the first actual reduction to practice of subject inventions, and records that show that the procedures for identifying and disclosing the inventions are followed.  Upon request, the Contractor shall furnish the Patent Counsel a description of such procedures for evaluation and for determination as to their effectiveness.



(6)	The Contractor agrees, when licensing a subject invention, to arrange to avoid royalty charges on acquisitions involving Government funds, including funds derived through Military Assistance Program of the Government or otherwise derived through the Government; to refund any amounts received as royalty charges on the subject invention in acquisitions for, or on behalf of, the Government; and to provide for such refund in any instrument transferring rights in the invention to any party.



(7)	The Contractor shall furnish the Patent Counsel the following:



(i)	Interim reports every 12 months (or such longer period as may be specified by the Patent Counsel) from the date of the contract, listing subject inventions during that period and stating that all subject inventions have been disclosed or that there are no such inventions.



(ii)	A final report, within 3 months after completion of the contracted work, listing all subject inventions or stating that there were no such inventions, and listing all subcontracts at any tier containing a patent rights clause or certifying that there were no such subcontracts.



(iii)  A copy of each patent issued by the U.S. Patent and Trademark Office on subject inventions. 



(8)	The Contractor shall promptly notify the Patent Counsel in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Patent Counsel, the Contractor shall furnish a copy of such subcontract, and no more frequently than annually, a listing of the subcontracts that have been awarded.



(9)	The Contractor shall provide, upon request, the filing  date, serial number and title, a copy of the patent application (including an English‑language version if filed in a language other than English), and patent number and issue date for any subject invention for which the Contractor has retained title.



(10)	Upon request, the Contractor shall furnish the Government an irrevocable power to inspect and make copies of the patent application file.



(g)	Subcontracts.

(1)	Unless otherwise directed by the Contracting Officer, the Contractor shall include the clause at 48 CFR 952.227‑11, suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by a small business firm or nonprofit organization, except where the work of the subcontract is subject to an Exceptional Circumstances Determination by DOE.  In all other subcontracts, regardless of tier, for experimental, developmental, demonstration, or research work, the Contractor shall include the patent rights clause at 48 CFR 952.227-13 (suitably modified to identify the parties).  



(2)	The Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.



(3)	In the case of subcontractors at any tier, the Department, the subcontractor, and Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Department with respect to those matters covered by this clause.



(4)	The Contractor shall promptly notify the Contracting Officer in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Contracting Officer, the Contracting Officer shall furnish a copy of such subcontract, and, no more frequently than annually, a listing of the subcontracts that have been awarded.



(h)	Reporting on utilization of subject inventions.

The Contractor agrees to submit annual reports on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor and any of its licensees or assignees.  Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as DOE may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by DOE in connection with any march‑in proceedings undertaken by DOE in accordance with paragraph (j) of this clause.  To the extent data or information supplied under this paragraph is considered by the Contractor, its licensee or assignee to be privileged and confidential and is so marked, DOE agrees that, to the extent permitted by law, it shall not disclose such information to persons outside the Government.



(i)	Preference for United States industry.  

Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any products embodying the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement for such an agreement may be waived by DOE upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.



(j)	March‑in rights.  

The Contractor agrees that with respect to any subject invention in which it has acquired title, DOE has the right in accordance with the procedures in 48 CFR 27.304‑1(g) to require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, DOE has the right to grant such a license itself if DOE determines that‑‑



(1)	Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;



(2)	Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;

(3)	Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; or



(4)	Such action is necessary because the agreement required by paragraph (i) of this clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such agreement.



(k) 	Background Patents [reserved]



(l)	Communications.

All reports and notifications required by this clause shall be submitted to the Patent Counsel unless otherwise instructed. 



(m)	Other inventions.

Nothing contained in this clause shall be deemed to grant to the Government any rights with respect to any invention other than a subject invention, except with respect to Background Patents, above.



(n)	Examination of records relating to inventions.

(1)	The Contracting Officer or any authorized representative shall, until 3 years after final payment under this contract, have the right to examine any books (including laboratory notebooks), records, and documents of the Contractor relating to the conception or first actual reduction to practice of inventions in the same field of technology as the work under this contract to determine whether‑‑



(i)	Any such inventions are subject inventions;



(ii)	The Contractor has established and maintains the procedures required by paragraphs (f)(2) and (f)(5) of this clause; and



(iii) The Contractor and its inventor have complied with the procedures.



(2)	If the Contracting Officer determines that an inventor has not disclosed a subject invention to the Contractor in accordance with the procedures required by paragraph (f)(5) of this clause, the Contracting Officer may, within 60 days after the determination, request title in accordance with paragraphs (d)(2) and (d)(3) of this clause.  However, if the Contractor establishes that the failure to disclose did not result from the Contractor's fault or negligence, the Contracting Officer shall not request title.



(3)	If the Contracting Officer learns of an unreported Contractor invention which the Contracting Officer believes may be a subject invention, the Contractor may be required to disclose the invention to DOE for a determination of ownership rights.



(4)	Any examination of records under this paragraph shall be conducted in such a manner as to protect the confidentiality of the information involved.



(o)	Withholding of payment.

NOTE:  This paragraph does not apply to subcontracts or grants.

(1)	Any time before final payment under this contract, the Contracting Officer may, in the Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the amount of the contract, whichever is less, shall have been set aside if, in the Contracting Officer's opinion, the Contractor fails to‑‑

(i)	Establish, maintain, and follow effective procedures for identifying and disclosing subject inventions pursuant to paragraph (f)(5) of this clause;

(ii)	Disclose any subject invention pursuant to paragraph (c)(1) of this clause;

(iii)  Deliver acceptable interim reports pursuant to paragraph (f)(7)(I) of this clause;

(iv)	Provide the information regarding subcontracts pursuant to paragraph (f)(6) of this clause; or

(v)	Convey to the Government, using a DOE-approved form, the title and/or rights of the Government in each subject invention as required by this clause.



(2)	Such reserve or balance shall be withheld until the Contracting Officer has determined that the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and other information required by this clause.



(3)	Final payment under this contract shall not be made before the Contractor delivers to the Patent Counsel all disclosures of subject inventions required by paragraph (c)(1) of this clause, an acceptable final report pursuant to paragraph (f)(7)(ii) of this clause, and all past due confirmatory instruments, and the Patent Counsel has issued a patent clearance certification to the Contracting Officer.



(4)	The Contracting Officer may decrease or increase the sums withheld up to the maximum authorized above.  If the maximum amount authorized above is already being withheld under other provisions of the contract, no additional amount shall be withheld under this paragraph.  The withholding of any amount or the subsequent payment thereof shall not be construed as a waiver of any Government right.



(p)	Waiver Terminations.

Any waiver granted to the Contractor authorizing the use of this clause (including any retention of rights pursuant thereto by the Contractor under paragraph (b) of this clause) may be terminated at the discretion of the Secretary or his designee in whole or in part, if the request for waiver by the Contractor is found to contain false material statements or nondisclosure of material facts, and such were specifically relied upon by DOE in reaching the waiver determination.  Prior to any such termination, the Contractor will be given written notice stating the extent of such proposed termination and the reasons therefor, and a period of 30 days, or such longer period as the Secretary or his designee shall determine for good cause shown in writing, to show cause why the waiver of rights should not be so terminated.  Any waiver termination shall be subject to the Contractor's minimum license as provided in paragraph (e) of this clause.



(q)	Atomic Energy.

No claim for pecuniary award or compensation under the provisions of the Atomic Energy Act of 1954, as amended, shall be asserted by the Contractor or its employees with respect to any invention or discovery made or conceived in the course of or under this contract.



(r)	Publication.

It is recognized that during the course of work under this contract, the contractor or its employees may from time to time desire to release or publish information regarding scientific or technical developments conceived or first actually reduced to practice in the course of or under this contract.  In order that public disclosure of such information will not adversely affect the patent interests of DOE or the contractor, approval for release of publication shall be secured from Patent Counsel prior to any such release or publication.  In appropriate circumstances, and after consultation with the contractor, Patent Counsel may waive the right of prepublication review.



(s)	Forfeiture of rights in unreported subject inventions.

(1)	The contractor shall forfeit and assign to the Government, at the request of the Secretary of Energy or designee, all rights in any subject invention which the contractor fails to report to Patent Counsel within six months after the time the contractor:

(i)	Files or causes to be filed a United States or foreign patent application thereon; or

(ii)	Submits the final report required by paragraph (f)(7)(ii) of this clause, whichever is later.



(2)	However, the Contractor shall not forfeit rights in a subject invention if, within the time specified in paragraph (n)(1) of this clause, the contractor:

(i)	Prepares a written decision based upon a review of the record that the invention was neither conceived nor first actually reduced to practice in the course of or under the contract and delivers the decision to Patent Counsel, with a copy to the Contracting Officer; or

(ii)	Contending that the subject invention is not a subject invention, the contractor nevertheless discloses the subject invention and all facts pertinent to this contention to the Patent Counsel, with a copy to the Contracting Officer, or

(iii)  Establishes that the failure to disclose did not result from the contractor's fault or negligence.



(3)	Pending written assignment of the patent application and patents on a subject invention determined by the Contracting Officer to be forfeited (such determination to be a Final Decision under the Disputes clause of this contract), the contractor shall be deemed to hold the invention and the patent applications and patents pertaining thereto in trust for the Government.  The forfeiture provision of this paragraph shall be in addition to and shall not supersede any other rights and remedies which the Government may have with respect to subject inventions.



(t) U.S. COMPETITIVENESS

The Contractor agrees that any products embodying any waived invention or produced through the use of any waived invention will be manufactured substantially in the United States unless the Contractor can show to the satisfaction of the DOE that it is not commercially feasible to do so.  In the event the DOE agrees to foreign manufacture, there will be a requirement that the Government's support of the technology be recognized in some appropriate manner, e.g., recoupment of the Government's investment, etc.  The Contractor agrees that it will not license, assign or otherwise transfer any waived invention to any entity unless that entity agrees to these same requirements.  Should the Contractor or other such entity receiving rights in the invention undergo a change in ownership amounting to a controlling interest, then the waiver, assignment, license, or other transfer of rights in the waived invention is suspended until approved in writing by the DOE.  

(End of clause)



06. Limited Rights Data



1. The limited rights data subject to the “Rights in Data” clause in this award are listed below.  This listing of data, which are asserted by the Recipient to be limited rights data, does not constitute an admission by the Government that the data is in fact limited rights data.  



[insert listing]



2. If a patent is issued by the United States Patent and Trademark Office or the patent office of any foreign country based on any information asserted to be limited rights data, the Government will no longer treat any data contained in such issued patent as limited rights data.  In addition, if any information asserted to be limited rights data   results in or becomes a Subject Invention, as that term is defined in the patent rights clause of this agreement, the Government will only treat such data as limited rights data until the Recipient has filed its initial patent application.



3. The Recipient shall not introduce or utilize any limited rights data   not identified in paragraph (1) above in the performance of the award without the expressed written permission of the Contracting Officer.



4. Minimum technical data deliverable with unlimited rights.  Not withstanding any other provision of this award, the following technical data first produced under this award as a minimum, shall be delivered to the DOE with unlimited rights:



[insert unlimited rights data from Project Manager]



07. Restricted Computer Software



The restricted computer software subject to the provisions of the “Rights in Data” clause in this agreement are listed below.  This list of software programs, which are asserted by the Recipient to be restricted computer software, does not constitute an admission by the Government that the software is in fact restricted computer software.  



	[insert listing]



The Recipient shall not introduce or utilize any restricted computer software not identified above without advance written notification of the Contracting Officer.



08. [bookmark: _Toc226943465]Limited Rights Data and Restricted Computer Software with Delivery Restrictions



a. The DOE agrees to treat the data and software set forth below as Limited Rights Data and Restricted Computer Software with Delivery Restrictions, to treat the data and software as confidential, and to deny access to this data and software by non-U.S. Government parties, except to DOE support contractors working on this program, to the extent permitted by law. 



[INSERT LISTING OF LIMITED RIGHTS DATA AND RESTRICTED COMPUTER SOFTWARE WITH DELIVERY RESTRICTIONS]



b. DOE shall be permitted to call for the delivery of the data listed in a. above only in the following circumstances:



(1) To defend litigation brought against the government, including patent infringement, environmental and tort claims;



(2) To pursue litigation brought by the government against Recipient or one of Recipient‘s team members or subcontractors growing out of work performed under the ICCS Cooperative Agreement entered into between Recipient and DOE;



(3) In the event the Government requires the information for investigations of fraud, mischarging, or similar charges against Recipient or one of its team members or subcontractors;



(4) In the event of a catastrophic occurrence at the demonstration facility such as an explosion, accident or hazardous material release, where the Government requires the information to conduct an analysis of the occurrence; or



(5)  In the event DOE requires call-up of such data in connection with any other administrative requirement specifically defined in the cooperative agreement.  



c. DOE shall have the right to inspect the data listed in a. above at any time.



09. Generated Data With Delivery Restrictions



a. The DOE agrees that the specific generated data items listed below are not subject to call up under subparagraph (i) Additional Data Requirements of the clause titled “Rights in Data—General,” except under the enumerated conditions listed in b. below.  



INSERT LIST OF DATA HERE



b. DOE shall be permitted to call for the delivery of the data listed in a. above only in the following circumstances:



(1) To defend litigation brought against the government, including patent infringement, environmental and tort claims;



(2) To pursue litigation brought by the government against Recipient or one of Recipient‘s team members or subcontractors growing out of work performed under the Cooperative Agreement entered into between Recipient and DOE;



(3) In the event the Government requires the information for investigations of fraud, mischarging, or similar charges against Recipient or one of its team members or subcontractors; 



(4) In the event of a catastrophic occurrence at the project facility(ies) such as an explosion, accident or hazardous material release, where the Government requires the information to conduct an analysis of the occurrence; or



(5)  In the event DOE requires call-up of such data in connection with any other administrative requirement specifically defined in the cooperative agreement.  



c. DOE shall have the right to inspect the data listed in a. above at any time.  





10. [bookmark: _Toc79220381][bookmark: _Toc79221165][bookmark: _Toc81800981][bookmark: _Toc168880023][bookmark: _Toc190072402][bookmark: _Toc196725701][bookmark: _Toc196726047][bookmark: _Toc199121950]FAR 52.227-3 Patent Indemnity (APR 1984) 

 

(a) The Contractor shall indemnify the Government and its officers, agents, and employees against liability, including costs, for infringement of any United States patent (except a patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of supplies, the performance of services, or the construction, alteration, modification, or repair of real property (hereinafter referred to as “construction work”) under this contract, or out of the use or disposal by or for the account of the Government of such supplies or construction work.



(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as practicable by the Government of the suit or action alleging such infringement and shall have been given such opportunity as is afforded by applicable laws, rules, or regulations to participate in its defense. Further, this indemnity shall not apply to - 



(1) An infringement resulting from compliance with specific written instructions of the Contracting Officer directing a change in the supplies to be delivered or in the materials or equipment to be used, or directing a manner of performance of the contract not normally used by the Contractor;



(2) An infringement resulting from addition to or change in supplies or components furnished or construction work performed that was made subsequent to delivery or performance; or



(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, unless required by final decree of a court of competent jurisdiction.



Applicable in awards where the Contracting Officer believes royalties will have to be paid by the awardee or subawardee or contractor at any tier.



11. [bookmark: _Toc79220382][bookmark: _Toc79221166][bookmark: _Toc81800982][bookmark: _Toc168880024][bookmark: _Toc190072403][bookmark: _Toc196725702][bookmark: _Toc196726048][bookmark: _Toc199121951]FAR 52.227-9 Refund of Royalties (FEB 1995) 



(a) The contract price includes certain amounts for royalties payable by the Contractor or subcontractors or both, which amounts have been reported to the Contracting Officer.



(b) The term "royalties" as used in this clause refers to any costs or charges in the nature of royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights in patents and patent applications in connection with performing this contract or any subcontract here-under. The term also includes any costs or charges associated with the access to, use of, or other right pertaining to data that is represented to be proprietary and is related to the performance of this contract or the copying of such data or data that is copyrighted.



(c) The Contractor shall furnish to the Contracting Officer, before final payment under this contract, a statement of royalties paid or required to be paid in connection with performing this contract and subcontracts hereunder together with the reasons.  



(d) The Contractor will be compensated for royalties reported under paragraph (c) of this clause, only to the extent that such royalties were included in the contract price and are determined by the Contracting Officer to be properly chargeable to the Government and allocable to the contract. To the extent that any royalties that are included in the contract price are not, in fact, paid by the Contractor or are determined by the Contracting Officer not to be properly chargeable to the government and allocable to the contract, the contract price shall be reduced. Repayment or credit to the Government shall be made as the Contracting Officer directs. The approval by DOE of any individual payments or royalties shall not prevent the Government from contesting at any time the enforceability, validity, scope of, or title to, any patent or the proprietary nature of data pursuant to which a royalty or other payment is to be or has been made. 



(e) If, at any time within 3 years after final payment under this contract, the Contractor for any reason is relieved in whole or in part from the payment of the royalties included in the final contract price as adjusted pursuant to paragraph (d) of this clause, the Contractor shall promptly notify the Contracting Officer of that fact and shall reimburse the Government in a corresponding amount.



(f) The substance of this clause, including this paragraph (f), shall be included in any subcontract in which the amount of royalties reported during negotiation of the subcontract exceeds $250.



12. [bookmark: _Toc199121955]Availability of Contract and Other Data



(a)	The Recipient will, for the entire period of Recipient's participation in the project at the Facility (including operation of the Facility) and for three years thereafter, whether or not under a Government Cooperative Agreement, keep and maintain all technical data, including limited rights data and data obtained from subcontractors and licensors, necessary to construct and/or operate the Facility, and all data including business and financial data necessary to evaluate the technical and economic operation of the Facility.  During the entire period of construction and/or operation of the Facility, regardless of whether the Government participates past Design, the Recipient shall permit the Government and its representative the right to inspect at the Facility any data kept and maintained pursuant to this paragraph.  The Recipient shall, after termination of the Government's participation in the project at the facility, periodically deliver reports to the Government on the construction and operation of the facility, which reports shall not include limited rights data.



(b)	If the Recipient withdraws from this Cooperative Agreement or defaults after Design or Construction, the Government shall have the right to have all data kept and maintained pursuant to Paragraph (a) above, delivered to the Government or otherwise disposed of as the Contracting Officer shall direct upon such termination, unless delivery of such data has been excused under Articles 08 or 09 above.  Any limited rights data delivered pursuant to this paragraph shall be marked as provided in Paragraph (g)(2) of the Rights in Data – General clause with the addition to the legend thereof after (a)(5) as follows:  (6) Use by Government or others on its behalf to the extent necessary to enable the Government to complete Construction and/or Operations.  



(c)	The Recipient agrees to and does hereby grant to the Government or others acting on its behalf, an irrevocable nonexclusive paid-up license in and to any limited rights data of the Recipient which are incorporated or embodied in the design or construction or utilized in the operation of the Facility:  (1) to practice, or to have practiced, by or for the Government at the Facility, and (2) to transfer such license with the transfer of that Facility.  Further, the Recipient agrees to obtain an equivalent license from its contractors, subcontractors, and licensors, if any.  The license granted pursuant to this subparagraph shall be for the limited purpose of completion, repair or operation of the demonstration facility.



13. Commercialization of Demonstrated Technology

Recipient agrees to use reasonable efforts to commercialize the technology demonstrated at the __________ facility under this Cooperative Agreement by providing information and site access, under suitable nondisclosure agreements, to parties that have an interest in licensing or otherwise utilizing these technologies.  For the purposes of this section, the demonstrated technology is _______________. 
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[bookmark: _Toc196726045][bookmark: _Toc199121948]ATTACHMENT 1 - INTELLECTUAL PROPERTY PROVISIONS



Intellectual Property Provisions (CSB-1003)

Cooperative Agreement

Research, Development, or Demonstration

Domestic Small Businesses



01. FAR 52.227-1 Authorization and Consent (JUL 1995) - Alternate I (APR 1984)



02. FAR 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG 1996)



03. 10 CFR 600.325 Rights in Data - General (OCT 2003) with Alternates I and II



04. FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987)



05. 10 CFR 600.325 Appendix A Patent Rights (Small Business Firms and Nonprofit Organizations) (OCT 2003)



06. Limited Rights Data



07. Restricted Computer Software



08. Limited Rights Data and Restricted Computer Software with Delivery Restrictions



09. Generated Data With Delivery Restrictions 



10. FAR 52.227-3 Patent Indemnity (APR 1984) 

 

11. FAR 52.227-9 Refund of Royalties (FEB 1995) 



12. Availability of Contract and Other Data



13. Commercialization of Demonstrated Technology



NOTE: In reading these provisions, any reference to “contractor” shall mean “recipient,” and any reference to “contract” or “subcontract” shall mean “award” or “subaward.”










01. FAR 52.227-1 Authorization and Consent (JUL 1995)-Alternate I (APR 1984)



(a) The Government authorizes and consents to all use and manufacture of any invention described in and covered by a United States patent in the performance of this contract or any subcontract at any tier.



(b) The Contractor agrees to include, and require inclusion of, this clause, suitably modified to identify the parties, in all subcontracts at any tier for research and development expected to exceed the simplified acquisition threshold; however, omission of this clause from any subcontract, including those at or below the simplified acquisition threshold, does not affect this authorization and consent.



(End of clause)



02. FAR 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG 1996)



(a) The Contractor shall report to the Contracting Officer, promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of this contract of which the Contractor has knowledge.



(b) In the event of any claim or suit against the Government on account of any alleged patent or copyright infringement arising out of the performance of this contract or out of the use of any supplies furnished or work or services performed under this contract, the Contractor shall furnish to the Government, when requested by the Contracting Officer, all evidence and information in possession of the Contractor pertaining to such suit or claim. Such evidence and information shall be furnished at the expense of the Government except where the Contractor has agreed to indemnify the Government.



(c) The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at any tier for supplies or services (including construction and architect-engineer subcontracts and those for material, supplies, models, samples, or design or testing services) expected to exceed the simplified acquisition threshold at FAR 2.101.



(End of clause)



03. 10 CFR Part 600.325 Appendix A, Rights in Data - General (OCT 2003) with Alternates I and II



(a) Definitions

Computer Data Bases, as used in this clause, means a collection of data in a form capable of, and for the purpose of, being stored in, processed, and operated on by a computer. The term does not include computer software.

Computer software, as used in this clause, means (i) computer programs which are data comprising a series of instructions, rules, routines or statements, regardless of the media in which recorded, that allow or cause a computer to perform a specific operation or series of operations and (ii) data comprising source code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the computer program to be produced, created or compiled. The term does not include computer data bases.

Data, as used in this clause, means recorded information, regardless of form or the media on which it may be recorded. The term includes technical data and computer software. The term does not include information incidental to administration, such as financial, administrative, cost or pricing, or management information.

Form, fit, and function data, as used in this clause, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formulae, and flow charts of the software.

Limited rights, as used in this clause, means the rights of the Government in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this clause. 

Limited rights data, as used in this clause, means data (other than computer software) developed at private expense that embody trade secrets or are commercial or financial and confidential or privileged.

Restricted computer software, as used in this clause, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software.

Restricted rights, as used in this clause, means the rights of the Government in restricted computer software, as set forth in a Restricted Rights Notice of subparagraph (g)(3) if included in this clause, or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including minor modifications of such computer software.

Technical data, as used in this clause, means data (other than computer software) which are of a scientific or technical nature. Technical data does not include computer software, but does include manuals and instructional materials and technical data formatted as a computer data base.

Unlimited rights, as used in this clause, means the right of the Government to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so.



(b) Allocations of Rights



(1) Except as provided in paragraph (c) of this clause regarding copyright, the Government shall have unlimited rights in--



(i) Data first produced in the performance of this agreement;



(ii) Form, fit, and function data delivered under this agreement;



(iii) Data delivered under this agreement (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair of items, components, or processes delivered or furnished for use under this agreement; and



(iv) All other data delivered under this agreement unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) of this clause.



(2) The Recipient shall have the right to--



(i) Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Recipient in the performance of this agreement, unless provided otherwise in paragraph (d) of this clause;



(ii) Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) of this clause;



(iii) Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take over appropriate action, in accordance with paragraphs (e) and (f) of this clause; and



(iv) Establish claim to copyright subsisting in data first produced in the performance of this agreement to the extent provided in subparagraph (c)(1) of this clause.



(c) Copyright



(1) Data first produced in the performance of this agreement. Unless provided otherwise in paragraph (d) of this clause, the Recipient may establish, without prior approval of the Contracting Officer, claim to copyright subsisting in data first produced in the performance of this agreement. When claim to copyright is made, the Recipient shall affix the applicable copyright notices of 17 U.S.C. 401 or 402 and acknowledgement of Government sponsorship (including agreement number) to the data when such data are delivered to the Government, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office. For such copyrighted data, including computer software, the Recipient grants to the Government, and others acting on its behalf, a paid-up nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, by or on behalf of the Government.



(2) Data not first produced in the performance of this agreement. The Recipient shall not, without prior written permission of the Contracting Officer, incorporate in data delivered under this agreement any data not first produced in the performance of this agreement and which contains the copyright notice of 17 U.S.C. 401 or 402, unless the Recipient identifies such data and grants to the Government, or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause; provided, however, that if such data are computer software the Government shall acquire a copyright license as set forth in subparagraph (g)(3) of this clause if included in this agreement or as otherwise may be provided in a collateral agreement incorporated in or made part of this agreement.



(3) Removal of copyright notices. The Government agrees not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.



(d) Release, Publication and Use of Data



(1) The Recipient shall have the right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Recipient in the performance of this agreement, except to the extent such data may be subject to the Federal export control or national security laws or regulations, or unless otherwise provided in this paragraph of this clause or expressly set forth in this agreement.



(2) The Recipient agrees that to the extent it receives or is given access to data necessary for the performance of this award, which contain restrictive markings, the Recipient shall treat the data in accordance with such markings unless otherwise specifically authorized in writing by the contracting officer.



(e) Unauthorized Marking of Data



(1) Notwithstanding any other provisions of this agreement concerning inspection or acceptance, if any data delivered under this agreement are marked with the notices specified in subparagraph (g)(2) or (g)(3) of this clause and use of such is not authorized by this clause, or if such data bears any other restrictive or limiting markings not authorized by this agreement, the Contracting Officer may at any time either return the data to the Recipient or cancel or ignore the markings. However, the following procedures shall apply prior to canceling or ignoring the markings.



(i) The Contracting Officer shall make written inquiry to the Recipient affording the Recipient 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;



(ii) If the Recipient fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the Contracting Officer for good cause shown), the Government shall have the right to cancel or ignore the markings at any time after said period and the data will no longer be made subject to any disclosure prohibitions.



(iii) If the Recipient provides written justification to substantiate the propriety of the markings within the period set in subparagraph (e)(1)(i) of this clause, the Contracting Officer shall consider such written justification and determine whether or not the markings are to be cancelled or ignored. If the Contracting Officer determines that the markings are authorized, the Recipient shall be so notified in writing. If the Contracting Officer determines, with concurrence of the head of the contracting activity, that the markings are not authorized, the Contracting Officer shall furnish the Recipient a written determination, which determination shall become the final agency decision regarding the appropriateness of the markings unless the Recipient files suit in a court of competent jurisdiction within 90 days of receipt of the Contracting Officer's decision. The Government shall continue to abide by the markings under this subparagraph (e)(1)(iii) until final resolution of the matter either by the Contracting Officer's determination becoming final (in which instance the Government shall thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed.



(2) The time limits in the procedures set forth in subparagraph (e)(1) of this clause may be modified in accordance with agency regulations implementing the Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request thereunder.



(f) Omitted or Incorrect Markings



(1) Data delivered to the Government without either the limited rights or restricted rights notice as authorized by paragraph (g) of this clause, or the copyright notice required by paragraph (c) of this clause, shall be deemed to have been furnished with unlimited rights, and the Government assumes no liability for the disclosure, use, or reproduction of such data. However, to the extent the data has not been disclosed without restriction outside the Government, the Recipient may request, within 6 months (or a longer time approved by the Contracting Officer for good cause shown) after delivery or such data, permission to have notices placed on qualifying data at the Recipient's expense, and the Contracting Officer may agree to do so if the Recipient: 



(i) Identifies the data to which the omitted notice is to be applied;



(ii) Demonstrates that the omission of the notice was inadvertent;



(iii) Establishes that the use of the proposed notice is authorized; and



iv) Acknowledges that the Government has no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice.



(2) The Contracting Officer may also:



(i) Permit correction at the Recipient's expense of incorrect notices if the Recipient identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized, or



(ii) Correct any incorrect notices.



(g) Protection of Limited Rights Data and Restricted Computer Software



(1) When data other than that listed in subparagraphs (b)(1)(i), (ii), and (iii) of this clause are specified to be delivered under this agreement and qualify as either limited rights data or restricted computer software, if the Recipient desires to continue protection of such data, the Recipient shall withhold such data and not furnish them to the Government under this agreement. As a condition to this withholding, the Recipient shall identify the data being withheld and furnish form, fit, and function data in lieu thereof. Limited rights data that are formatted as a computer data base for delivery to the Government are to be treated as limited rights data and not restricted computer software.



(2) Notwithstanding subparagraph (g)(1) of this clause, the agreement may identify and specify the delivery of limited rights data, or the Contracting Officer may require by written request the delivery of limited rights data that has been withheld or would otherwise be withholdable. If delivery of such data is so required, the Recipient may affix the following "Limited Rights Notice" to the data and the Government will thereafter treat the data, in accordance with such Notice:



LIMITED RIGHTS NOTICE

(a) These data are submitted with limited rights under Government agreement No. ______ (and subaward/contract No. ______, if appropriate). These data may be reproduced and used by the Government with the express limitation that they will not, without written permission of the Recipient, be used for purposes of manufacture nor disclosed outside the Government; except that the Government may disclose these data outside the Government for the following purposes, if any, provided that the Government makes such disclosure subject to prohibition against further use and disclosure:



(1) Use (except for manufacture) by Federal support services contractors within the scope of their contracts;



(2) This "limited rights data" may be disclosed for evaluation purposes under the restriction that the "limited rights data" be retained in confidence and not be further disclosed;



(3) This "limited rights data" may be disclosed to other contractors participating in the Government's program of which this Recipient is a part for information or use (except for manufacture) in connection with the work performed under their awards and under the restriction that the "limited rights data" be retained in confidence and not be further disclosed;



(4) This "limited rights data" may be used by the Government or others on its behalf for emergency repair or overhaul work under the restriction that the "limited rights data" be retained in confidence and not be further disclosed; and 



(5) Release to a foreign government, or instrumentality thereof, as the interests of the United States Government may require, for information or evaluation, or for emergency repair or overhaul work by such government.



(b) This Notice shall be marked on any reproduction of these data, in whole or in part.

(End of notice)



(3)(i) Notwithstanding subparagraph (g)(1) of this clause, the agreement may identify and specify the delivery of restricted computer software, or the Contracting Officer may require by written request the delivery of restricted computer software that has been withheld or would otherwise be withholdable. If delivery of such computer software is so required, the Recipient may affix the following "Restricted Rights Notice" to the computer software and the Government will thereafter treat the computer software, subject to paragraphs (e) and (f) of this clause, in accordance with the Notice:



RESTRICTED RIGHTS NOTICE

(a) This computer software is submitted with restricted rights under Government Agreement No. ______ (and subaward/contract ______, if appropriate). It may not be used, reproduced, or disclosed by the Government except as provided in paragraph (b) of this Notice or as otherwise expressly stated in the agreement.



(b) This computer software may be—



(1) Used or copied for use in or with the computer or computers for which it was acquired, including use at any Government installation to which such computer or computers may be transferred;



(2) Used or copied for use in a backup computer if any computer for which it was acquired is inoperative;



(3) Reproduced for safekeeping (archives) or backup purposes;



(4) Modified, adapted, or combined with other computer software, provided that the modified, combined, or adapted portions of the derivative software are made subject to the same restricted rights;



(5) Disclosed to and reproduced for use by support service Recipients in accordance with subparagraphs (b)(1) through (4) of this clause, provided the Government makes such disclosure or reproduction subject to these restricted rights; and



(6) Used or copied for use in or transferred to a replacement computer.



(c) Notwithstanding the foregoing, if this computer software is published copyrighted computer software, it is licensed to the Government, without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this clause.



(d) Any other rights or limitations regarding the use, duplication, or disclosure of this computer software are to be expressly stated in, or incorporated in, the agreement.



(e) This Notice shall be marked on any reproduction of this computer software, in whole or in part.

(End of notice)



(ii) Where it is impractical to include the Restricted Rights Notice on restricted computer software, the following short-form Notice may be used in lieu thereof:



RESTRICTED RIGHTS NOTICE

Use, reproduction, or disclosure is subject to restrictions set forth in Agreement No. ______ (and subaward/contract ______, if appropriate) with ______ (name of Recipient and subrecipient/contractor).

(End of notice) 



(iii) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, it will be presumed to be published copyrighted computer software licensed to the Government without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this clause, unless the Recipient includes the following statement with such copyright notice: "Unpublished--rights reserved under the Copyright Laws of the United States."



(h) Subaward/Contract

The Recipient has the responsibility to obtain from its subrecipients/contractors all data and rights therein necessary to fulfill the Recipient's obligations to the Government under this agreement. If a subrecipient/contractor refuses to accept terms affording the Government such rights, the Recipient shall promptly bring such refusal to the attention of the Contracting Officer and not proceed with the subaward/contract award without further authorization.



(i) Additional Data Requirements

In addition to the data specified elsewhere in this agreement to be delivered, the Contracting Officer may, at anytime during agreement performance or within a period of 3 years after acceptance of all items to be delivered under this agreement, order any data first produced or specifically used in the performance of this agreement. This clause is applicable to all data ordered under this subparagraph. Nothing contained in this subparagraph shall require the Recipient to deliver any data the withholding of which is authorized by this clause, or data which are specifically identified in this agreement as not subject to this clause. When data are to be delivered under this subparagraph, the Recipient will be compensated for converting the data into the prescribed form, for reproduction, and for delivery.



(j) The recipient agrees, except as may be otherwise specified in this award for specific data items listed as not subject to this paragraph, that the Contracting Officer or an authorized representative may, up to three years after acceptance of all items to be delivered under this award, inspect at the Recipient's facility any data withheld pursuant to paragraph (g) of this clause, for purposes of verifying the Recipient's assertion pertaining to the limited rights or restricted rights status of the data or for evaluating work performance. Where the Recipient whose data are to be inspected demonstrates to the Contracting Officer that there would be a possible conflict of interest if the inspection were made by a particular representative, the Contracting Officer shall designate an alternate inspector.

(End of clause)



04. FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987)

Except for data contained on pages ______, it is agreed that as a condition of award of this contract, and notwithstanding the conditions of any notice appearing thereon, the Government shall have unlimited rights (as defined in the "Rights in Data--General" clause contained in this contract) in and to the technical data contained in the proposal dated _______, upon which this contract is based.



05. 10 CFR 600.325 Appendix A, Patent Rights (Small Business Firms and Nonprofit Organizations) (OCT 2003)



(a) Definitions



     Invention means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code, or any novel variety of plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).  

     Made when used in relation to any invention means the conception or first actual reduction to practice of such invention.

     Nonprofit organization means a university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a)) or any nonprofit scientific or educational organization qualified under a State nonprofit organization statute. 

     Practical application means to manufacture in the case of a composition or product, to practice in the case of a process or method, or to operate in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are to the extent permitted by law or Government regulations available to the public on reasonable terms.  

     Small business firm means a small business concern as defined at section 2 of Public Law 85-536 (16 U.S.C. 632) and implementing regulations of the Administrator of the Small Business Administration. For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3 through 121.8 and 13 CFR 121.3 through 121.12, respectively, will be used.  

     Subject invention means any invention of the Recipient conceived or first actually reduced to practice in the performance of work under this award, provided that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d) must also occur during the period of award performance.



(b) Allocation of Principal Rights



The Recipient may retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this Patent Rights clause and 35 U.S.C. 203. With respect to any subject invention in which the Recipient retains title, the Federal Government shall have a non-exclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on behalf of the U.S. the subject invention throughout the world.



(c) Invention Disclosure, Election of Title and Filing of Patent Applications by Recipient



      (1) The Recipient will disclose each subject invention to DOE within two months after the inventor discloses it in writing to Recipient personnel responsible for the administration of patent matters. The disclosure to DOE shall be in the form of a written report and shall identify the award under which the invention was made and the inventor(s). It shall be sufficiently complete in technical detail to convey a clear understanding to the extent known at the time of disclosure, of the nature, purpose, operation, and the physical, chemical, biological or electrical characteristics of the invention. The disclosure shall also identify any publication, on sale or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure. In addition, after disclosure to DOE, the Recipient will promptly notify DOE of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Recipient.

      (2) The Recipient will elect in writing whether or not to retain title to any such invention by notifying DOE within two years of disclosure to DOE. However, in any case where publication, on sale, or public use has initiated the one-year statutory period wherein valid patent protection can still be obtained in the U.S., the period for election of title may be shortened by the agency to a date that is no more than 60 days prior to the end of the statutory period.

      (3) The Recipient will file its initial patent application on an invention to which it elects to retain title within one year after election of title or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the U.S. after a publication, on sale, or public use. The Recipient will file patent applications in additional countries or international patent offices within either ten months of the corresponding initial patent application, or six months from the date when permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications when such filing has been prohibited by a Secrecy Order.

      (4) Requests for extension of the time for disclosure to DOE, election, and filing under subparagraphs

(c)(1), (2), and (3) of this clause may, at the discretion of DOE, be granted.



(d) Conditions When the Government May Obtain Title



     The Recipient will convey to DOE, upon written request, title to any subject invention:

      (1) If the Recipient fails to disclose or elect the subject invention within the times specified in paragraph

(c) of this patent rights clause, or elects not to retain title; provided that DOE may only request title within 60 days after learning of the failure of the Recipient to disclose or elect within the specified times; 

      (2) In those countries in which the Recipient fails to file patent applications within the times specified in paragraph (c) of this Patent Rights clause; provided, however, that if the Recipient has filed a patent application in a country after the times specified in paragraph (c) of this Patent Rights clause, but prior to its receipt of the written request of DOE, the Recipient shall continue to retain title in that country; or 

      (3) In any country in which the Recipient decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in a reexamination or opposition proceeding on, a patent on a subject invention.



(e) Minimum Rights to Recipient and Protection of the Recipient Right To File



      (1) The Recipient will retain a non-exclusive royalty-free license throughout the world in each subject invention to which the Government obtains title, except if the Recipient fails to disclose the subject invention within the times specified in paragraph (c) of this Patent Rights clause. The Recipient's license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Recipient is a party and includes the right to grant sublicenses of the same scope of the extent the Recipient was legally obligated to do so at the time the award was awarded. The license is transferable only with the approval of DOE except when transferred to the successor of that part of the Recipient's business to which the invention pertains.

      (2) The Recipient's domestic license may be revoked or modified by DOE to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions at 37 CFR part 404 and the agency's licensing regulation, if any. This license will not be revoked in that field of use or the

geographical areas in which the Recipient has achieved practical application and continues to take the benefits of the invention reasonably accessible to the public. The license in any foreign country may be revoked or modified at discretion of the funding Federal agency to the extent the Recipient, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.

      (3) Before revocation or modification of the license, the funding Federal agency will furnish the

Recipient a written notice of its intention to revoke or modify the license, and the Recipient will be allowed thirty days (or such other time as may be authorized by DOE for good cause shown by the Recipient) after the notice to show cause why the license should not be revoked or modified. The Recipient has the right to appeal, in accordance with applicable regulations in 37 CFR part 404 and the agency's licensing regulations, if any, concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.



(f) Recipient Action To Protect Government's Interest



      (1) The Recipient agrees to execute or to have executed and promptly deliver to DOE all instruments necessary to:

      (i) Establish or confirm the rights the Government has throughout the world in those subject inventions for which the Recipient retains title; and

      (ii) Convey title to DOE when requested under paragraph (d) of this Patent Rights clause, and to enable the government to obtain patent protection throughout the world in that subject invention.

      (2) The Recipient agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Recipient each subject invention made under this award in order that the Recipient can comply with the disclosure provisions of paragraph (c) of this Patent Rights clause, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions. The disclosure format should require, as a minimum, the information requested by paragraph (c)(1) of this Patent Rights clause.  The Recipient shall instruct such employees through the employee agreements or other suitable educational programs on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign statutory bars. 

      (3) The Recipient will notify DOE of any decision not to continue prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.

      (4) The Recipient agrees to include, within the specification of any U.S. patent application and any patent issuing thereon covering a subject invention, the following statement: ``This invention was made with Government support under (identify the award) awarded by (identify DOE). The Government has certain rights in this invention.''



(g) Subaward/Contract



      (1) The Recipient will include this Patent Rights clause, suitably modified to identify the parties, in all subawards/contracts, regardless of tier, for experimental, developmental or research work to be performed by a small business firm or nonprofit organization. The subrecipient/contractor will retain all rights provided for the Recipient in this Patent Rights clause, and the Recipient will not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractors' subject inventions.

      (2) The Recipient will include in all other subawards/contracts, regardless of tier, for experimental, developmental or research work, the patent rights clause required by 10 CFR 600.325(c).

      (3) In the case of subawards/contracts at any tier, DOE, the Recipient, and the subrecipient/contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subrecipient/contractor and DOE with respect to those matters covered by the clause. 



(h) Reporting on Utilization of Subject Inventions



     The Recipient agrees to submit on request periodic reports no more frequently than annually on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Recipient or its licensees or assignees. Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Recipient and such other data and information as DOE may reasonably specify. The Recipient also agrees to provide additional reports in connection with any march-in proceeding undertaken by DOE in accordance with paragraph (j) of this Patent Rights clause. As required by 35 U.S.C. 202(c)(5), DOE agrees it will not disclose such information to persons outside the Government without the permission of the Recipient.



(i) Preference for United States Industry.



     Notwithstanding any other provision of this Patent Rights clause, the Recipient agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the U.S. unless such person agrees that any products embodying the subject invention or produced through the use of the subject invention will be manufactured substantially in the U.S. However, in individual cases, the requirement for such an agreement may be waived by DOE upon a showing by the Recipient or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the U.S. or that under the circumstances domestic manufacture is not commercially feasible.



(j) March-in-Rights



     The Recipient agrees that with respect to any subject invention in which it has acquired title, DOE has the right in accordance with procedures at 37 CFR 401.6 and any supplemental regulations of the Agency to require the Recipient, an assignee or exclusive licensee of a subject invention to grant a non-exclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances and if the Recipient, assignee, or exclusive licensee refuses such a request, DOE has the right to grant such a license itself if DOE determines that:

      (1) Such action is necessary because the Recipient or assignee has not taken or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;

      (2) Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Recipient, assignee, or their licensees;

      (3) Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Recipient, assignee, or licensee; or

      (4) Such action is necessary because the agreement required by paragraph (i) of this Patent Rights clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the U.S. is in breach of such agreement.



(k) Special Provisions for Awards With Nonprofit Organizations



If the Recipient is a nonprofit organization, it agrees that:

      (1) Rights to a subject invention in the U.S. may not be assigned without the approval of DOE, except where such assignment is made to an organization which has as one of its primary functions the management of inventions, provided that such assignee will be subject to the same provisions as the Recipient;

      (2) The Recipient will share royalties collected on a subject invention with the inventor, including

Federal employee co-inventors (when DOE deems it appropriate) when the subject invention is assigned in accordance with 35 U.S.C. 202(e) and 37 CFR 401.10;

      (3) The balance of any royalties or income earned by the Recipient with respect to subject inventions, after payment of expenses (including payments to inventors) incidental to the administration of subject inventions, will be utilized for the support of scientific or engineering research or education; and 

      (4) It will make efforts that are reasonable under the circumstances to attract licensees of subject

inventions that are small business firms and that it will give preference to a small business firm if the Recipient determines that the small business firm has a plan or proposal for marketing the invention which, if executed, is equally likely to bring the invention to practical application as any plans or proposals from applicants that are not small business firms; provided that the Recipient is also satisfied that the small business firm has the capability and resources to carry out its plan or proposal. The decision whether to give a preference in any specific case will be at the discretion of the Recipient. However, the Recipient agrees that the Secretary of Commerce may review the Recipient's licensing program and decisions regarding small business applicants, and the Recipient will negotiate changes to its licensing policies, procedures or practices with the Secretary when the Secretary's review discloses that the Recipient could take reasonable steps to implement more effectively the requirements of this paragraph (k)(4).



(l) Communications



     All communications required by this Patent Rights clause should be sent to the DOE Patent Counsel address listed in the Award Document.



(m) Electronic Filing



     Unless otherwise Specified in the award, the information identified in paragraphs (f)(2) and (f)(3) may be electronically filed. 



06. Limited Rights Data



1. The limited rights data subject to the “Rights in Data” clause in this award are listed below.  This listing of data, which are asserted by the Recipient to be limited rights data, does not constitute an admission by the Government that the data is in fact limited rights data.  



[insert listing]



2. If a patent is issued by the United States Patent and Trademark Office or the patent office of any foreign country based on any information asserted to be limited rights data, the Government will no longer treat any data contained in such issued patent as limited rights data.  In addition, if any information asserted to be limited rights data   results in or becomes a Subject Invention, as that term is defined in the patent rights clause of this agreement, the Government will only treat such data as limited rights data until the Recipient has filed its initial patent application.



3. The Recipient shall not introduce or utilize any limited rights data   not identified in paragraph (1) above in the performance of the award without the expressed written permission of the Contracting Officer.



4. Minimum technical data deliverable with unlimited rights.  Not withstanding any other provision of this award, the following technical data first produced under this award as a minimum, shall be delivered to the DOE with unlimited rights:



[insert unlimited rights data from Project Manager]



07. Restricted Computer Software



The restricted computer software subject to the provisions of the “Rights in Data” clause in this agreement are listed below.  This list of software programs, which are asserted by the Recipient to be restricted computer software, does not constitute an admission by the Government that the software is in fact restricted computer software.  



	[insert listing]



The Recipient shall not introduce or utilize any restricted computer software not identified above without advance written notification of the Contracting Officer.



08. [bookmark: _Toc226943465]Limited Rights Data and Restricted Computer Software with Delivery Restrictions



a. The DOE agrees to treat the data and software set forth below as Limited Rights Data and Restricted Computer Software with Delivery Restrictions, to treat the data and software as confidential, and to deny access to this data and software by non-U.S. Government parties, except to DOE support contractors working on this program, to the extent permitted by law. 



[INSERT LISTING OF LIMITED RIGHTS DATA AND RESTRICTED COMPUTER SOFTWARE WITH DELIVERY RESTRICTIONS]



b. DOE shall be permitted to call for the delivery of the data listed in a. above only in the following circumstances:



(1) To defend litigation brought against the government, including patent infringement, environmental and tort claims;



(2) To pursue litigation brought by the government against Recipient or one of Recipient‘s team members or subcontractors growing out of work performed under the ICCS Cooperative Agreement entered into between Recipient and DOE;



(3) In the event the Government requires the information for investigations of fraud, mischarging, or similar charges against Recipient or one of its team members or subcontractors;



(4) In the event of a catastrophic occurrence at the demonstration facility such as an explosion, accident or hazardous material release, where the Government requires the information to conduct an analysis of the occurrence; or



(5)  In the event DOE requires call-up of such data in connection with any other administrative requirement specifically defined in the cooperative agreement.  



c. DOE shall have the right to inspect the data listed in a. above at any time.



09. Generated Data With Delivery Restrictions



a. The DOE agrees that the specific generated data items listed below are not subject to call up under subparagraph (i) Additional Data Requirements of the clause titled “Rights in Data—General,” except under the enumerated conditions listed in b. below.  



INSERT LIST OF DATA HERE



b. DOE shall be permitted to call for the delivery of the data listed in a. above only in the following circumstances:



(1) To defend litigation brought against the government, including patent infringement, environmental and tort claims;



(2) To pursue litigation brought by the government against Recipient or one of Recipient‘s team members or subcontractors growing out of work performed under the Cooperative Agreement entered into between Recipient and DOE;



(3) In the event the Government requires the information for investigations of fraud, mischarging, or similar charges against Recipient or one of its team members or subcontractors; 



(4) In the event of a catastrophic occurrence at the project facility(ies) such as an explosion, accident or hazardous material release, where the Government requires the information to conduct an analysis of the occurrence; or



(5)  In the event DOE requires call-up of such data in connection with any other administrative requirement specifically defined in the cooperative agreement.  



c. DOE shall have the right to inspect the data listed in a. above at any time.  



10. [bookmark: _Toc79220381][bookmark: _Toc79221165][bookmark: _Toc81800981][bookmark: _Toc168880023][bookmark: _Toc190072402][bookmark: _Toc196725701][bookmark: _Toc196726047][bookmark: _Toc199121950]FAR 52.227-3 Patent Indemnity (APR 1984) 

 

(a) The Contractor shall indemnify the Government and its officers, agents, and employees against liability, including costs, for infringement of any United States patent (except a patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of supplies, the performance of services, or the construction, alteration, modification, or repair of real property (hereinafter referred to as “construction work”) under this contract, or out of the use or disposal by or for the account of the Government of such supplies or construction work.



(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as practicable by the Government of the suit or action alleging such infringement and shall have been given such opportunity as is afforded by applicable laws, rules, or regulations to participate in its defense. Further, this indemnity shall not apply to - 



(1) An infringement resulting from compliance with specific written instructions of the Contracting Officer directing a change in the supplies to be delivered or in the materials or equipment to be used, or directing a manner of performance of the contract not normally used by the Contractor;



(2) An infringement resulting from addition to or change in supplies or components furnished or construction work performed that was made subsequent to delivery or performance; or



(3) A claimed infringement that is unreasonably settled without the consent of the Contractor, unless required by final decree of a court of competent jurisdiction.



Applicable in awards where the Contracting Officer believes royalties will have to be paid by the awardee or subawardee or contractor at any tier.



11. [bookmark: _Toc79220382][bookmark: _Toc79221166][bookmark: _Toc81800982][bookmark: _Toc168880024][bookmark: _Toc190072403][bookmark: _Toc196725702][bookmark: _Toc196726048][bookmark: _Toc199121951]FAR 52.227-9 Refund of Royalties (FEB 1995) 



(a) The contract price includes certain amounts for royalties payable by the Contractor or subcontractors or both, which amounts have been reported to the Contracting Officer.



(b) The term "royalties" as used in this clause refers to any costs or charges in the nature of royalties, license fees, patent or license amortization costs, or the like, for the use of or for rights in patents and patent applications in connection with performing this contract or any subcontract here-under. The term also includes any costs or charges associated with the access to, use of, or other right pertaining to data that is represented to be proprietary and is related to the performance of this contract or the copying of such data or data that is copyrighted.



(c) The Contractor shall furnish to the Contracting Officer, before final payment under this contract, a statement of royalties paid or required to be paid in connection with performing this contract and subcontracts hereunder together with the reasons.  



(d) The Contractor will be compensated for royalties reported under paragraph (c) of this clause, only to the extent that such royalties were included in the contract price and are determined by the Contracting Officer to be properly chargeable to the Government and allocable to the contract. To the extent that any royalties that are included in the contract price are not, in fact, paid by the Contractor or are determined by the Contracting Officer not to be properly chargeable to the government and allocable to the contract, the contract price shall be reduced. Repayment or credit to the Government shall be made as the Contracting Officer directs. The approval by DOE of any individual payments or royalties shall not prevent the Government from contesting at any time the enforceability, validity, scope of, or title to, any patent or the proprietary nature of data pursuant to which a royalty or other payment is to be or has been made. 



(e) If, at any time within 3 years after final payment under this contract, the Contractor for any reason is relieved in whole or in part from the payment of the royalties included in the final contract price as adjusted pursuant to paragraph (d) of this clause, the Contractor shall promptly notify the Contracting Officer of that fact and shall reimburse the Government in a corresponding amount.



(f) The substance of this clause, including this paragraph (f), shall be included in any subcontract in which the amount of royalties reported during negotiation of the subcontract exceeds $250.



12. [bookmark: _Toc199121955]Availability of Contract and Other Data



(a)	The Recipient will, for the entire period of Recipient's participation in the project at the Facility (including operation of the Facility) and for three years thereafter, whether or not under a Government Cooperative Agreement, keep and maintain all technical data, including limited rights data and data obtained from subcontractors and licensors, necessary to construct and/or operate the Facility, and all data including business and financial data necessary to evaluate the technical and economic operation of the Facility.  During the entire period of construction and/or operation of the Facility, regardless of whether the Government participates past Design, the Recipient shall permit the Government and its representative the right to inspect at the Facility any data kept and maintained pursuant to this paragraph.  The Recipient shall, after termination of the Government's participation in the project at the facility, periodically deliver reports to the Government on the construction and operation of the facility, which reports shall not include limited rights data.



(b)	If the Recipient withdraws from this Cooperative Agreement or defaults after Design or Construction, the Government shall have the right to have all data kept and maintained pursuant to Paragraph (a) above, delivered to the Government or otherwise disposed of as the Contracting Officer shall direct upon such termination, unless delivery of such data has been excused under Articles 08 or 09 above.  Any limited rights data delivered pursuant to this paragraph shall be marked as provided in Paragraph (g)(2) of the Rights in Data – General clause with the addition to the legend thereof after (a)(5) as follows:  (6) Use by Government or others on its behalf to the extent necessary to enable the Government to complete Construction and/or Operations.

 

(c)	The Recipient agrees to and does hereby grant to the Government or others acting on its behalf, an irrevocable nonexclusive paid-up license in and to any limited rights data of the Recipient which are incorporated or embodied in the design or construction or utilized in the operation of the Facility:  (1) to practice, or to have practiced, by or for the Government at the Facility, and (2) to transfer such license with the transfer of that Facility.  Further, the Recipient agrees to obtain an equivalent license from its contractors, subcontractors, and licensors, if any.  The license granted pursuant to this subparagraph shall be for the limited purpose of completion, repair or operation of the demonstration facility.



13. Commercialization of Demonstrated Technology

Recipient agrees to use reasonable efforts to commercialize the technology demonstrated at the __________ facility under this Cooperative Agreement by providing information and site access, under suitable nondisclosure agreements, to parties that have an interest in licensing or otherwise utilizing these technologies.  For the purposes of this section, the demonstrated technology is _______________. 




